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SELECTED PASSAGES FROM CHAPTER 373, FLORIDA

STATUTES
Source: http://www.flsenate.gov/ on May 12, 2005

373.042 Minimum flows and levels.--

(1) Wwithin each section, or the water management district as a whole, the department or the
governing board shall establish the following:

(@) Minimum flow for all surface watercourses in the area. The minimum flow for a given
watercourse shall be the limit at which further withdrawals would be significantly harmful to
the water resources or ecology of the area.

(b) Minimum water level. The minimum water level shall be the level of groundwater in an
aquifer and the level of surface water at which further withdrawals would be significantly
harmful to the water resources of the area.

The minimum flow and minimum water level shall be calculated by the department and the
governing board using the best information available. When appropriate, minimum flows and
levels may be calculated to reflect seasonal variations. The department and the governing
board shall also consider, and at their discretion may provide for, the protection of
nonconsumptive uses in the establishment of minimum flows and levels.

(2) By November 15, 1997, and annually thereafter, each water management district shall
submit to the department for review and approval a priority list and schedule for the
establishment of minimum flows and levels for surface watercourses, aquifers, and surface
waters within the district. The priority list shall also identify those water bodies for which the
district will voluntarily undertake independent scientific peer review. By January 1, 1998, and
annually thereafter, each water management district shall publish its approved priority list and
schedule in the Florida Administrative Weekly. The priority list shall be based upon the
importance of the waters to the state or region and the existence of or potential for significant
harm to the water resources or ecology of the state or region, and shall include those waters
which are experiencing or may reasonably be expected to experience adverse impacts. By
January 1, 2003, each water management district's priority list and schedule shall include all
first magnitude springs, and all second magnitude springs within state or federally owned lands
purchased for conservation purposes. The specific schedule for establishment of spring
minimum flows and levels shall be commensurate with the existing or potential threat to spring
flow from consumptive uses. Springs within the Suwannee River Water Management District, or
second magnitude springs in other areas of the state, need not be included on the priority list
if the water management district submits a report to the Department of Environmental
Protection demonstrating that adverse impacts are not now occurring nor are reasonably
expected to occur from consumptive uses during the next 20 years. The priority list and
schedule shall not be subject to any proceeding pursuant to chapter 120. Except as provided in
subsection (3), the development of a priority list and compliance with the schedule for the
establishment of minimum flows and levels pursuant to this subsection shall satisfy the
requirements of subsection (1).

373.0421 Establishment and implementation of minimum flows and levels.--

(1) ESTABLISHMENT.--
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(a) Considerations.--When establishing minimum flows and levels pursuant to s. 373.042, the
department or governing board shall consider changes and structural alterations to watersheds,
surface waters, and aquifers and the effects such changes or alterations have had, and the
constraints such changes or alterations have placed, on the hydrology of an affected
watershed, surface water, or aquifer, provided that nothing in this paragraph shall allow
significant harm as provided by s. 373.042(1) caused by withdrawals.

(b) Exclusions.--

1. The Legislature recognizes that certain water bodies no longer serve their historical
hydrologic functions. The Legislature also recognizes that recovery of these water bodies to
historical hydrologic conditions may not be economically or technically feasible, and that such
recovery effort could cause adverse environmental or hydrologic impacts. Accordingly, the
department or governing board may determine that setting a minimum flow or level for such a
water body based on its historical condition is not appropriate.

2. The department or the governing board is not required to establish minimum flows or levels
pursuant to s. 373.042 for surface water bodies less than 25 acres in area, unless the water
body or bodies, individually or cumulatively, have significant economic, environmental, or
hydrologic value.

3. The department or the governing board shall not set minimum flows or levels pursuant to s.
373.042 for surface water bodies constructed prior to the requirement for a permit, or
pursuant to an exemption, a permit, or a reclamation plan which regulates the size, depth, or
function of the surface water body under the provisions of this chapter, chapter 378, or
chapter 403, unless the constructed surface water body is of significant hydrologic value or is
an essential element of the water resources of the area.

The exclusions of this paragraph shall not apply to the Everglades Protection Area, as defined
in's. 373.4592(2)(i).

(2) If the existing flow or level in a water body is below, or is projected to fall within 20 years
below, the applicable minimum flow or level established pursuant to s. 373.042, the
department or governing board, as part of the regional water supply plan described in s.
373.0361, shall expeditiously implement a recovery or prevention strategy, which includes the
development of additional water supplies and other actions, consistent with the authority
granted by this chapter, to:

(a) Achieve recovery to the established minimum flow or level as soon as practicable; or

(b) Prevent the existing flow or level from falling below the established minimum flow or
level.

The recovery or prevention strategy shall include phasing or a timetable which will allow for
the provision of sufficient water supplies for all existing and projected reasonable-beneficial
uses, including development of additional water supplies and implementation of conservation
and other efficiency measures concurrent with, to the extent practical, and to offset,
reductions in permitted withdrawals, consistent with the provisions of this chapter.

(3) The provisions of this section are supplemental to any other specific requirements or

authority provided by law. Minimum flows and levels shall be reevaluated periodically and
revised as needed.
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SELECTED PASSAGES FROM THE FLORIDA

ADMINISTRATIVE CODE
Source: http://election.dos.state.fl.us/fac/index.shtml on May 12, 2005

40E-8.021 Definitions.

The terms set forth herein shall have the meanings ascribed to them, unless the context clearly indicates
otherwise, and such meanings shall apply throughout the rules contained in this chapter. The terms defined
in Rule 40E-8.021, F.A.C., shall apply throughout the District’s consumptive use permit rules. In the event
of a conflict or difference between the definitions contained in Rule 40E-8.021, F.A.C., and the definitions
set forth in other District rules, the definitions in this Rule 40E-8.021, F.A.C., shall control for purposes of
this chapter.

(1) Biscayne Aquifer — means the highly permeable surficial strata (hydraulic conductivities generally
greater than 500 ft/day) that occur within Monroe, Miami-Dade (excluding those portions of coastal
Monroe and Miami-Dade counties that discharge groundwater into Florida and Biscayne Bays), eastern
Broward, and portions of eastern Palm Beach counties.

(2) Caloosahatchee River — means the surface waters that flow through the S-79 structure, combined
with tributary contributions below S-79 that collectively flow southwest to San Carlos Bay.

(3) C&SF Project — means the project for Central and Southern Florida authorized under the heading
‘CENTRAL AND SOUTHERN FLORIDA’ in section 203 of the Flood Control Act of 1948 (Chapter
771).

(4) CERP - means the Comprehensive Everglades Restoration Plan contained in the ‘Final Integrated
Feasibility Report and Programmatic Environmental Impact Statement’, dated April 1, 1999, as modified
by the Water Resources Development Act of 2000.

(5) Certification or Certify — means the formal determination by the District, through a validation
process consistent with state and federal law, of the total amount of water made available by a project or
project phase of a recovery or prevention strategy, as appropriate, for natural systems and other uses.

(6) Direct Withdrawal means:

(@) A ground water withdrawal that causes a water table drawdown greater than 0.1 feet, as determined
using a model accepted by the District, at any location beneath the MFL surface water body or aquifer, up
through a 1 in 10 year drought; or

(b) A surface water withdrawal from facilities physically located within the boundaries of a MFL
surface water body.

(7) Everglades — means the lands and waters included within Water Conservation Areas, the
Holeyland/Rotenberger wildlife management areas, and the freshwater portions of the Everglades National
Park.

(8) Harm — means the temporary loss of water resource functions, as defined for consumptive use
permitting in Chapter 40E-2, F.A.C., that results from a change in surface or ground water hydrology and
takes a period of one to two years of average rainfall conditions to recover.

(9) Indirect Withdrawal — means the withdrawal of water from a water source for a consumptive use
that receives surface water or ground water from a MFL water body or is tributary to a MFL water body.

(10) Lake Okeechobee — means the lands and waters contained within the perimeter of the Hoover
Dike.

(11) LEC Plan — means the Lower East Coast Regional Water Supply Plan — May 2000, including all
three volumes.

(12) Lower West Coast Aquifers — means the lower Tamiami aquifer, sandstone aquifer and the mid-
Hawthorn aquifer that occur within Charlotte, Hendry, Glades, Lee and Collier counties.

(13) LWC Plan — means the Lower West Coast Regional Water Supply Plan — April 2000, including
all three volumes.

(14) Minimum Flow — means a flow established by the District pursuant to Sections 373.042 and
373.0421, F.S., for a given water body and set forth in Parts Il and Il of this chapter, at which further
withdrawals would be significantly harmful to the water resources or ecology of the area.

(15) Minimum Flow and Level Exceedance — means to fall below a minimum flow or level, which is
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established in Parts Il and 111 of this chapter, for a duration greater than specified for the MFL water body.

(16) Minimum Flow and Level Violation — means to fall below a minimum flow or minimum level,
which is established in Parts 1l and 11l of this chapter, for a duration and frequency greater than specified
for the MFL water body. Unless otherwise specified herein, in determining the frequency with which water
flows and levels fall below an established MFL for purposes of determining a MFL violation, a “year”
means 365 days from the last day of the previous MFL exceedance.

(17) Minimum Level — means the level of groundwater in an aquifer or the level of surface water
established by the District pursuant to Sections 373.042 and 373.0421, F.S., in Parts Il and Il of this
chapter, at which further withdrawals would be significantly harmful to the water resources of the area.

(18) MFL Water Body — means any surface water, watercourse, or aquifer for which an MFL is
established in Part Il or |11 of this chapter.

(19) Northwest Fork of the Loxahatchee River: Means those areas defined below:

(@) Northwest Fork of the Loxahatchee River that has been federally designated as Wild, Scenic and
Recreational uses (as defined in the Loxahatchee River Wild and Scenic River Management Plan 2000)
(see Map 1, incorporated herein), including the river channel that extends from river mile 6.0 (latitude
26.9856, longitude 80.1426) located near the eastern edge of Jonathan Dickinson State Park and continues
upstream to the G-92 structure (latitude 26.91014, longitude 80.17578), including the C-14 Canal. The river
channel includes the physical water flow courses and adjacent floodplain up to the limits of the floodplain
swamp and wetlands within Riverbend Park, as determined by state wetland delineation criteria;

(b) Cypress Creek which extends westward from river mile 10.6 to the intersection of Gulf Stream
Citrus Road (latitude 26.96484, longitude 80.1855) located approximately one mile west of the Florida
Turnpike and includes its natural river channels and contiguous floodplain as determined by state wetland
delineation criteria;

(c) Kitching Creek which extends from river mile 8.1 (latitude 26.9908, longitude 80.1540) northward
through Jonathan Dickinson State Park to north of Bridge Road (latitude 27.05513, longitude 80.17580),
including its natural river channels and contiguous floodplain as determined by state wetland delineation
criteria; and

(d) Hobe Grove Ditch which extends west from river mile 9.1 (latitude 26.9854, longitude 80.1594)
westward to the Hobe-St. Lucie Conservancy District pump station outfall (latitude 26.5908, longitude
80.1031) including its natural river channels and contiguous floodplain as determined by state wetland
delineation criteria.

(20) Operations — means activities taken by the District for the movement of surface water through
works of the District pursuant to Chapter 373, F.S.

(21) Prevention Strategy(ies) — means the structural and non-structural actions approved by the District
in regional water supply plans, pursuant to Section 373.0421, F.S., or by rule, for areas where MFLs are
currently not violated, but are projected to be violated within twenty (20) years of the establishment of the
minimum flow or level, if said prevention strategies are not implemented.

(22) Recovery Strategy(ies) — means the structural and non-structural actions approved by the District
in regional water supply plans, pursuant to Section 373.0421, F.S., or by rule, for areas where MFLs are
currently violated.

(23) Regional Water Supply Plan — means a plan approved by the District pursuant to Section
373.0361, F.S.

(24) St. Lucie River North Fork — means the surface waters that extend from the Gordy Road Bridge
structure (state plane coordinates, x851212.831, y1116105.7470), combined with tributary contributions
below Gordy Road and collectively flow south to the confluence with the C-24 canal (state plane
coordinates, x873,712.20, y1064,390.41).

(25) St. Lucie River South Fork — means the surface waters that extend from the culverts located at
state plane coordinates x902,512.67, y1,001,799.91, north to the confluence of the river and the St. Lucie
Canal (C-44).

(26) St. Lucie Estuary — means the surface water body south of the confluence of the St. Lucie River
North Fork and C-24, north of the confluence of the St. Lucie River South Fork and C-44, and west of the
western boundary of the Intracoastal Waterway, exclusive of canals.

(27) Serious Harm — means the long-term loss of water resource functions, as addressed in Chapters
40E-21 and 40E-22, F.A.C., resulting from a change in surface or ground water hydrology.

(28) Significant Harm — means the temporary loss of water resource functions, which result from a
change in surface or ground water hydrology, that takes more than two years to recover, but which is
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considered less severe than serious harm. The specific water resource functions addressed by a MFL and
the duration of the recovery period associated with significant harm are defined for each priority water
body based on the MFL technical support document.

Specific Authority 88 9, 10 P.L. 83-358, 373.044, 373.113, 373.119, 373.129, 373.136, 373.171 FS. Law Implemented
373.016, 373.036, 373.0361, 373.042, 373.0421, 373.175, 373.216, 373.219, 373.223, 373.246 FS. History—New 9-10-
01, Amended 11-11-02, 4-1-03.

40E-8.421 Prevention and Recovery Strategies.

(1) At the time of adoption of this rule, the existing flow or level for certain specified water bodies is
below, or within 20 years is projected to fall below, the applicable MFL. For this reason, Section 373.0361,
F.S., requires regional water supply plans to contain recovery and prevention strategies, including water
resource development and water supply development projects that are needed to achieve compliance with
MFLs during the planning period. The implementation of such projects will allow for the orderly
replacement or enhancement of existing water sources with alternative supplies in order to provide
sufficient water for all existing and projected reasonable-beneficial uses, consistent with Section 373.0421,
F.S.

(a) MFLs and recovery and prevention strategies will be implemented in phases with consideration of
the District’s missions in managing water resources, including water supply, flood protection,
environmental enhancement and water quality protection, as required by Section 373.016, F.S.

(b) MFLs are implemented to prevent significant harm to the water resources and, where applicable,
the ecology of the area due to further withdrawals (Sections 373.042 and 373.0421, F.S.). A consumptive
use permitting program is implemented to prevent harm to the water resource (Section 373.219, F.S.). A
water shortage program is implemented to prevent serious harm to the water resource (Sections 373.175
and 373.246, F.S.). Additionally, the protection of water resources will, in part, be achieved through the
reservation of water for fish and wildlife or public health and safety (Section 373.223(4), F.S.). The
conceptual model identifying the relationships between these water resource protection requirements is set
forth in Figure I in this Part.

(c) The rules implementing water resource protection tools, including Chapters 40E-2, 40E-8, 40E-20,
40E-21, and 40E-22, F.A.C., identify the specific factors and conditions that will be applied and considered
in implementing the conceptual model. Due to the extreme variations in water resource conditions, climatic
conditions, hydrologic conditions, and economic considerations that will be faced when implementing
these rules, it is critical to apply such criteria flexibly and to reserve for the governing board the ability to
implement water resource protection and allocation programs considering all of the District’s missions
under Chapter 373, F.S., and to balance water supply, flood protection, resource protection and water
quality protection needs. Implementation of the recovery and prevention strategies will be achieved in
compliance with the assurances to consumptive users and to natural systems contained in the LEC Plan and
the LWC Plan.

(d) The phasing and timetables for implementation of structural components in recovery and
prevention strategies contained in approved regional water supply plans are found to meet the requirements
in Section 373.0421(2), F.S., for the expeditious and practicable recovery of the MFLs.

(e) Upon completion of each project or project phase of a recovery or prevention plan the District will
certify the availability of water, as defined in subsection 40E-8.021(5), F.A.C.

(f) In order to ensure that the actual and projected performance of prevention and recovery strategies
approved in the regional waters supply plans is sufficient to meet water resource needs, including MFLs,
and the existing and projected reasonable-beneficial uses, the District will update recovery and prevention
strategies on a periodic basis, based on new information and system performance. The performance of the
recovery and prevention strategies in comparison to the performance projected in the regional water supply
plans, will be assessed by the District for each recovery or prevention strategy phase. Based on the actual
performance and new information obtained regarding the water resources, the District will review and
revise, if necessary, recovery and prevention strategies through the regional water supply plan update
process every five years, or sooner, as required by Section 373.0361, F.S. At that time, the governing board
will determine if rule modifications to the MFL or recovery and prevention strategies are necessary to
continue to meet the requirements of Sections 373.042 and 373.0421, F.S.
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Figure 1: Conceptual Relationship Among the Harm, Serious Harm and Significant Harm Standards
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(2) The Everglades and the Caloosahatchee River.

(a) As the effective date of this rule, September 10, 2001, the Everglades and Caloosahatchee River
have experienced MFL violations. As a result, the LEC Plan and the LWC Plan contain approved recovery
strategies, pursuant to Section 373.0421, F.S. Included in these recovery and prevention strategies is the
CERP.

(b) MFLs for many areas within the Everglades and the Caloosahatchee River, served by the C&SF
Project, will not be achieved immediately upon adoption of this rule largely because of the lack of adequate
regional storage or ineffective water drainage and distribution infrastructure. Although not all locations
within the Everglades are currently in violation of the proposed MFL, the Everglades, as a whole, is subject
to a recovery strategy. The LEC Plan identifies the structural and non-structural remedies necessary for the
recovery of MFL water bodies. These structural and non-structural remedies are also intended to restore the
Everglades and the Caloosahatchee River above the MFLs, through Chapter 373, F.S., authorities of the
District. The projected long-term restoration of flows and levels in the Everglades resulting from
implementation of the LEC Plan and the CERP is documented in the LEC Plan, and are intended to more
closely approximate “pre-drainage” conditions. The planned components include implementing
consumptive use and water shortage programs, removing conveyance limitations, implementing revised
C&SF Project operational programs, storing additional freshwater, reserving water for the protection of fish
and wildlife, and developing alternative sources for water supply. These components will be implemented
over the next 20 years, resulting in a phased restoration of the affected areas.

(c) The District, as the U.S. Army Corps of Engineers’ local sponsor of the C&SF Project, is charged
with implementing the CERP, in accordance with the Water Resources Development Act of 2000
(WRDA), Title VI entitled “Comprehensive Everglades Restoration,” and in accordance with State law.
Assurances regarding water availability for consumptive uses and protection of natural systems are set forth
in WRDA, Chapter 373, F.S., CERP and the LEC Plan, which will be followed by the District in
implementing this chapter. Additional quantities of water for both consumptive uses and the natural
systems made available from the CERP and other water resource development projects will be documented
and protected on a project basis. For project components implemented under CERP, the additional quantity,
distribution and timing of delivery of water that is made available for the natural system for consumptive
use, will be identified consistent with purposes of the CERP. Under State law, water reservations and water
allocations to consumptive uses will be utilized to protect water availability for the intended purposes.
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(3) Lake Okeechobee. The LEC Plan contains an approved prevention strategy for Lake Okeeechobee
pursuant to Section 373.0421, F.S. The prevention strategy consists of implementing the District’s water
shortage plan, including supply side management, as simulated in the LEC Plan, and constructing and
operating water supply and resource development projects.

(4) Biscayne Aquifer. The LEC Plan contains an approved prevention strategy for the Biscayne
Agquifer pursuant to Section 373.0421, F.S., which consists of the following:

(a) Maintain coastal canal stages at the minimum operation levels shown in Table J-2 of the LEC Plan;

(b) Apply conditions for permit issuance in Chapter 40E-2 or 40E-20, F.A.C., to prevent the harmful
movement of saltwater intrusion up to a 1-in-10 year level of certainty;

(c) Maintain a ground water monitoring network and utilize data to initiate water shortage actions
pursuant to Rule 40E-8.441, F.A.C. and Chapters 40E-21 and 40E-22, F.A.C.;

(d) Construct and operate water resource and water supply development projects; and

(e) Conduct research in high risk areas to identify where the portions of the saltwater front is adjacent
to existing and future potable water sources.

(5) Lower West Coast Aquifers. The LWC Plan identifies a prevention strategy for the LWC Aquifers,
pursuant to Section 373.0421, F.S., as follows:

(a) Establish “no harm” maximum permittable levels for each aquifer (regulatory levels) for a 1-in-10
year level of certainty;

(b) Implement rule criteria to prevent harm through the consumptive use permitting process, including
conditions for permit issuance in Rule 40E-2.301, F.A.C.;

(c) Construct and operate water resource and supply development projects; and

(d) Implement the water shortage plan in Chapter 40E-21, F.A.C., as needed to prevent serious harm
during drought conditions in excess of a 1-in-10 year level of certainty.

(6) St. Lucie River and Estuary. The following is the prevention strategy for the St. Lucie River and
Estuary:

(a) Discharges from the North Fork will be managed within the operational protocols of the Ten Mile
Creek Project scheduled to be completed by 2004. Flow targets will be consistent with the CERP
performance requirements for Indian River Lagoon.

(b) A research and monitoring strategy for the North and South Forks of the St. Lucie River will be
developed and implemented in coordination with the Upper East Coast Regional Water Supply Plan update.

(7) Northwest Fork of the Loxahatchee River Recovery Strategy: Purpose and Intent.

(@) The Northwest Fork of the Loxahatchee River is currently not meeting the MFL and requires
implementation of a recovery strategy to achieve the MFL as soon as practicable, consistent with Section
373.0421, F.S. The recovery strategy consists of projects contained within the following approved plans:
the Lower East Coast Regional Water Supply Plan (LEC Plan), the Comprehensive Everglades Restoration
Plan (CERP), and the Northern Palm Beach County Comprehensive Water Management Plan
(NPBCCWMP). Four phases of recovery are identified in the Technical Documentation to Support
Development of Minimum Flows and Levels for the Northwest Fork of the Loxahatchee River, November
2002, which are projected to increase flows to meet the MFL for the Northwest Fork of the Loxahatchee
River. As part of the recovery strategy, as provided in this rule, the consumptive use permitting and water
shortage requirements in this Chapter and Chapters 40E-2 and 40E-21, F.A.C., shall apply to consumptive
use direct and indirect withdrawals from surface and groundwater sources from the Northwest Fork of the
Loxahatchee River and those areas directly tributary to the Northwest Fork.

(b) In addition to implementation of this MFL recovery strategy, the District commits to restore
freshwater flows to the Northwest Fork of the Loxahatchee River above the MFL through Chapter 373,
F.S., and the Comprehensive Everglades Restoration Plan and its associated authorities. The District will
continue to partner with the Florida Department of Environmental Protection in establishing a practical
restoration goal and plan for the Loxahatchee River watershed. Recognizing that natural seasonal
fluctuations in water flows are necessary to ensure that the functions of the Loxahatchee River are
protected, this restoration goal and plan will include a more complete set of seasonally managed flow
criteria for the river that are driven primarily by natural rainfall and runoff patterns within the watershed.

(c) The District shall continue to operate the G-92 structure and associated structures to provide
approximately 50 cfs or more over Lainhart Dam to the Northwest Fork of the Loxahatchee River, when
the District determines that water supplies are available.

(d) Additionally, it is the intent of the District to continue the current operational protocols of the G-92
structure so as not to reduce the historical high, average and low flows as estimated over the 30 year period
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of rainfall record used as the basis for the MFL for the Northwest Fork of the Loxahatchee River.

(e) It is the District’s intent to implement, along with other partners, projects to meet the practical
restoration goal developed according to paragraph (b). Projects contained in the Comprehensive Everglades
Restoration Plan, the LEC Plan and the NPBCCWMP will provide increased storage and conveyance
within the basin with a goal of providing more water for restoration of the Northwest Fork of the
Loxahatchee River.

(f) To protect water made available for the recovery and restoration of the Loxahatchee River through
implementation of these associated projects, the District intends to adopt water reservations for the
Loxahatchee River, pursuant to Section 373.223(4), F.S., on a project by project basis over the next 20
years. In addition, the SFWMD intends to adopt an initial reservation to protect existing water used for
protection of fish and wildlife, consistent with the practical restoration goal identified for the Loxahatchee
River, by 2004. Future reservations related to the Loxahatchee River will be consistent with the
reservations being developed for restoration of the Everglades under CERP, and will reflect the needs of
the natural system through a range of hydrologic conditions. These water reservations are intended to
prevent the future allocation to consumptive uses the freshwater intended for restoration of the Loxahatchee
River. The reservations will be implemented through the consumptive use permit program, operational
protocols, water shortage rules, and other appropriate provisions in Chapter 373, F.S.

(g) As reservations are adopted to restore the Loxahatchee River beyond that to be achieved by the
MFL, the District shall revise the minimum flow and level and associated prevention and recovery strategy,
as appropriate, under Sections 373.042 and 373.0421, F.S., to be consistent with the reservation.
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Map 1 Definition of the MFL Waterbody
for the Northwest Fork
of the Loxahatchee River
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Specific Authority §8§ 9, 10 P.L. 83-358, 373.044, 373.113, 373.171 FS. Law Implemented 373.016, 373.036, 373.0361,
373.042, 373.0421, 373.175, 373.216, 373.219, 373.223, 373.246 FS. History—-New 9-10-01, Amended 11-11-02,
4-1-03.
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Appendix A

MFL WATER BODY - LETTER FROM SFWMD TO FDEP
/@e/ Lo (Ctrrazr_

SoUTH FLORIDA WATER MANAGEMENT DISTRICT

Mailing Address: P.O. Box 24680, West Palm Beach, FL 33416-4680 « www.stwmd.gov

April 1, 2005

Ms. Colleen Castille

Secretary, Florida Department of Environmental Protection
Marjory Stoneman Douglas Building

3900 Commonwealth Boulevard

Tallahassee, Florida 32399-3000

Dear Ms. %& / }g(/j

in response to Section 373.042(2) Florida Statutes, the South Florida Water
Management District (District) submits its revised “2005 Minimum Flows and
levels Priority List and Schedule for Establishment” to the Department of
Environmental Protection. The District's Governing Board approved the attached
list of MFL Priority Water Bodies and Schedule on March 8, 2005.

As has been discussed with the Department's Office of Water Policy, and
presented in the attached document, the MFL Priority Water body list has been
significantly revised to accommodate the District's new initiative to develop initial
water reservations for the Everglades (i.e., the Water Conservation Areas,
Everglades National Park and N.E. Florida Bay), the Caloosahatchee and St.
Lucie estuaries, the Kissimmee River, northern Biscayne Bay and the N.W. Fork
of the Loxahatchee River.

We look forward to the Department’s approval of the attached list so that it can
be published in the Florida Administrative Weekly. If you have any questions,
please contact Carlyn Kowalsky at 561-682-6240.

Sincerely, '

Henry Dean
Executive Director

3301 Gun Club Road, West Palm Beach, Florida 33406 (561) 686-8800 * FL WATS 1-800-432-2045 « TDD (561) 697-2574

11/7/2005

c: Carlyn Kowalsky
Attachments
SOVERNING BOARD ExEcuTIvVE OFFICE
Nevin MeCa Alice J. Carlson Leanart E. Lindahl, E.E. Henry Deais, Cxecutioe Director
rela M hiir Michael Collins Harkley R. Thorton
‘amela Brooks-Thomas Nicolds J. Gutiérre, Jr., Esq. Malcolm 5. Wade, Jr.
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South Florida Water Management District
2005 Minimum Flows and Levels Priority List and Schedule for Establishment

4/1/05
Region Priority Water Body Year
Established

Kissimmee basin Lake Istokpoga 2005
Lower Florida Bay 2005

East Biscayne Bay - South 2006
Coast Loxahatchee River (Tributaries' to N.W. Fork) 2007

(¥) = Tributaries include Kitching Creek, Hobe Grove Ditch, Cypress Creek and Loxahatchee
Slough

Basis for Proposed Changes for the April 1, 2005 MFL List

Considerations for Developing the 2005 Priority List

The previous SFWMD Minimum Flows and Levels (MFL) Priority List, and Schedule,
dated February 2004, proposed development of 23 MFLs between 2004 and 2008,
including 1 MFL in 2004, 6 in 2005, 14 in 2006, 1 in 2007 and 1 in 2008. So far, in the
six years since MFL development efforts were initiated by the SFWMD in 1998, the
District has completed technical studies and adopted MFL criteria by rule for 7 water
bodies. Based on our experience with adoption of these MFLs, we recognize that the
large numbers of MFL projects proposed for 2005 and 2006 cannot be completed, given
the available resources, modeling, peer review and public involvement processes needed
to support these efforts.

The SFWMD is also beginning efforts to develop initial water reservations for critical
natural areas within its jurisdiction. The most critical resources are those that are linked
to regional water management facilities, are subject to restoration efforts such as CERP
and Acceler8 but, prior to completion of these projects are threatened by pending
requests for increased consumptive use withdrawals. The water bodies that are most at
risk from these perspectives include the Everglades, Northwest Fork of the Loxahatchee
River, Caloosahatchee River, northern Biscayme Bay, St. Lucie Estuary and the
Kissimmee River.

‘Whereas the MFL criteria are appropriately used to protect resources that are presently
experiencing or likely to experience significant harm, the District perceives that the initial
water reservations will provide additional water resource protection for some of these
areas. Reservations may also provide a more appropriate basis for restricting consumptive
use water allocations than is provided by the MFL, but it will take some time and
experience with the use of this tool to determine its effectiveness. Some areas may
require development of both MFL criteria and a water reservation to ensure adequate
resource protection.

The MFL Priority List for 2005 was therefore revised considerably relative to previous
lists, based on the following considerations:
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The workload for development of MFLs (i.e. number of MFL studies that need to be
completed) is increasing rapidly in the next few years. However, due to competing,
high-priority restoration initiatives, no additional District staff resources are
available for this effort.

The SFWMD is initiating a major effort and a new prioritization process to establish
initial water reservations for critical water bodies within its jurisdiction. This effort
will require many of the same staff that are presently developing MFLs.

The 2005 list proposes a more realistic approach to MFL prioritization that will
focus efforts to develop MFLs in areas that have the most critical needs and areas
where MFL criteria development efforts are actively underway. The scope of the list
has therefore been reduced to three years. As the list is updated each year, more
water bodies will be added, as areas with the most critical needs are prioritized,
associated planning and restoration efforts proceed and MFL or water reservation
studies are initiated. Each area will be carefully evaluated to determine which of
these tools {MFLs or reservations) can provide the most effective protection of
South Florida’s water resources

The policy issues surrounding development of MFLs have become more complex in
areas where there is significant competition for available water resources. More
emphasis is being placed on protection of resources in these critical areas. In order
to focus more resources on these critical areas, water bodies where competition for
available water is not an immediate issue were removed from the list

Some MFL efforts have been delayed to provide better coordination with restoration
plans. It has been very difficult in the past to convince the public that the MFL
criteria would provide protection for the resource, unless restoration plans and
criteria were also provided. Therefore, development of MFLs needs to be closely
coordinated with regional restoration (e.g. CERP) and water supply plans and
projects. These activities typically constitute the MFL recovery and prevention
strategies, and provide assurances to the public and other agencies that the resource
will continue to be properly managed, to protect and enhance the condition of the
resource in the future, as water supply demands increase over time.

The District has also identified the need to better coordinate development of MFL
criteria for aquifers with the development of MFL criteria for closely related surface
water bodies, such as adjacent estuaries.

The approach proposed for the 2005 list will focus MFL efforts on areas that have
the most critical needs and areas where MFL studies are actively underway. As the
list is updated each year, more water bodies will be added as ongoing studies are
completed, associated planning and restoration efforts proceed, and new MFL or
water reservation studies can begin. Each area will be carefully evaluated to
determine which of these tools (MFLs or reservations) can provide the most effective
protection of regional water resources

Technical and policy considerations for specific water bodies, which were factored into
this revised list, are summarized below.

Final Draft
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Explanation of Changes from Previous List
Biscayne Bay MFL

The 2004 MFL Priority List proposed that the SFWMD would develop MFL criteria for
three areas of Biscayne Bay — South Central, Northern and Southern. This year we are
modifying the scope and timing of these efforts as summarized below

1) The South-Central area extends from the vicinity of the C-100 Canal north of
Black Point, south to the northern edge of Card Sound, including the coastal
section of Biscayne National Park and the Biscayne Bay Coastal Wetlands CERP
Project. Although MFL development has been delayed due to technical issues,
the District intends to complete this effort during 2006. Management of water
levels in the southern Biscayne Aquifer is a critical component of providing
minimum levels of freshwater flow to Biscayne Bay during periods of reduced
rainfall and will be addressed in this analysis.

2) The northern area of Biscayne Bay extends from north of C-100 Canal to
Dumfoundling Bay, including the Central, Miami River/Government Cut,
Northern and Snake Creek/Oleta River subunits. These areas were identified last
year as needing additional evaluation. We have subsequently determined that
northern Biscayne Bay can be better protected by establishment of a water
reservation, rather than MFL criteria. We are proposing to develop this
reservation during 2006.

3) Southern Biscayne Bay, including Manatee Bay, Card Sound and Barnes Sound
were also further evaluated. Tt was determined that neither MFL criteria nor a
water reservation should be established at this time. Rather, we propose that
appropriate water reservation(s) for this area will be appropriately scheduled and
established as part of the CERP process, development of operational plans, and
construction of facilities for the C-111 and CSOP projects.

Estero Bay MFL and Lower West Coast Aquifers MFL

Estero Bay was originally placed on the MFL Priority List based on concerns expressed
by FDEP in 2000 about reduced river flows and associated saltwater intrusion. The
District determined that it would be appropriate to link development of MFL criteria for
the Estero Bay with the development of MFL criteria for the Lower West Coast surficial
aquifer. A number of efforts by the District and other agencies have been initiated to
provide improved resource protection in these areas. These include specific studies of
resources in the Estero Bay estuary, development of associated performance measures to
protect these resources, criteria for protection of isolated wetlands in the watershed, and
the ongoing South Florida Feasibility Study. Some of the reasons why Estero Bay was
removed from the list are noted below:

# Use of the surficial aquifer in this area is limited by proximity of the coastal salt
water interface and low yield

= Groundwater also has a high concentration of iron

e Much of the area is developed; most of these demands are met by other. more
abundant sources
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e There are few existing users within 2 miles of the coastline

» Water use permitting criteria (“B List Rules and “no harm™ criteria) are felt to
provide adequate protection to prevent over-development of surface or
groundwater resources.

» Review of the number and types of permits issued in this basin show that CUP
withdrawal quantities are not a major problem — the primary concern is water
quality.

= Water quality issues are being addressed both through FDEP's impaired waters
and TMDL program and a proposed Special Southwest Florida Basin Rule, under
development by the District, to require additional water quality management
requirements for new developments.

These ongoing activities suggest that the threats to groundwater and surface water
resources, due to impacts of existing and immediate future consumptive use withdrawals,
are less severe than originally perceived, and are less immediate than in other areas of the
District. Therefore we propose to postpone development of additional resource protection
criteria (water reservations or MFL criteria) for these areas. The needs will be
reevaluated through the water supply planning process for possible inclusion on a future
priority list.

The Kissimmee River and lakes in the Kissimmee Basin were initially placed on the
SWIM priority List in 1988 due to perceived water quality problems. In the early 1990s,
the SWIM priority list and MFL list were merged. Initial modeling studies of this region,
as described in the Kissimmee Basin Regional Water Supply Plan (SFWMD), indicated a
potential threat to water levels in some lakes within the region by groundwater
withdrawals. More recent work now suggests that this threat is not immediate or severe
and that water levels in these lakes are not currently threatened by consumptive use
withdrawals. The District will proceed with developing a Water Reservation for the
Kissimmee River by 2008 in conjunction with ongoing restoration efforts, but proposes
to postpone efforts to develop MFLs for the Kissimmee Basin lakes beyond the 2008
time frame, with the following additional considerations:

e Most the of lakes in the Kissimmee Basin, and the various sections of the
Kissimmee River, are controlled by regulation schedules that prevent excessive
lowering of water levels in these systems.

e There is very little, if any, direct consumptive water use withdrawal from these
lakes, and current withdrawals from the adjacent surficial aquifer do not seem to
directly impact the lake water levels.

* Groundwater use in the Kissimmee Basin is primarily from the Floridan Aquifer,
which is not directly linked to the surficial aquifer system and hence to lake levels,
throughout much of the region.

¢ A number of restoration efforts are underway within the Kissimmee Basin that are
designed to provide long-term protection and management for these systems,
including the ongoing Kissimmee River restoration and development of a Long Term

4
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Management Plan for the Kissimmee Chain of Lakes. The data collection and
modeling efforts associated with the Long Term Management Plan will provide a
better basis and understanding for development of MFL criteria or water
reservations, whichever tool(s) seem most appropriate. These efforts should be
largely completed by 2008.

Lake Okeechobee MFL

The SFWMD developed MFL criteria for Lake Okeechobee in 2001. The MFL rule
includes a mechanism and process for periodically reviewing and updating MFL criteria,
and including revisions as part of the regional water supply process. Therefore, we see
no need to identify this forthcoming update as a separate item on the MFL Priority List.
The SFWMD is presently reviewing the operational plan and regulation schedules for
Lake Okeechobee. A review of the effect of these changes on the existing MFL criteria
will be conducted as a step in the analysis and, the MFL criteria will be modified in
accordance with procedures outlined in Ch 40E-8 F.A.C. and Ch 373 F.S.
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TRIBAL WATER RIGHTS AGREEMENT

AGREEMENT BETWEEN
THE SOUTH FLORIDA WATER MANAGEMENT DISTRICT
AND THE SEMINOLE TRIBE OF FLORIDA
’ AND WATER SUPPLY PLAN FOR THE BRIGHTON RESERVATION
/ ) IMPLEMENTING SECTION VI.B. OF THE WATER RIGHTS
COMPACT AND SUBPARAGRAPH 3.3.3.2.A.3 OF THE CRITERIA MANUAL
(AGREEMENT NQ. C-4121)

WHEREAS, the South Florida Water Management Disaict (District) has entered into a Water
Rights Compact (Compact) with the State of Florida and the Seminole Tribe of Florida (Tribe);
and

WHEREAS, pursuant to Part V1., Section B of the Compact and subparagraph 3.3.3.2.A.3 of the
Criteria Manual for the Compact, there is specific autherity for the District to take actions to
ensure that the Tribe receives the fifteen percent (15%) entitlement set forth in the Compact for
the Brighton Reservaton; and

WHEREAS, the District makes water supply releases from Lake Istokpoga to maintain the canals
at or near optimum until such time as the level of Lake Istokpoga reaches the water supply

“ minimum level as cutlined in the regulation schedule for Lake Istokpoga, hereby attached and
incorporated as Exhibit "A"; and

WHEREAS, historically, water shortages have been declared for Lake Istokpoga and the Indian
Prairie Basin when Lake Istckpoga reaches the water supply level as outined in the regulation
schedule and the canals reach the minimum levels established in Rule 40E-22.072, Florida
Administrative Code, hereby auached and incorporated as Exhibit "B"; and

WHEREAS, the District issued a preliminary report in December, 1988, which concluded that,
at times, the lower reaches of the Indian Prairie Basin canals waversing the Seminole Brighton
Reservation did not get a fair share of the discharge from Lake Istokpoga and/or run-off
generated and that, for various reasons the fifteen percent (15%) minimum entitlement was not
always available to the Reservation; and

WHEREAS, the preliminary report alse determined that implementation plans would be
developed employing specific strategies 1o assure maximum reliability in delivering the Tribe’s

fifteen percent (15%) share o the Reservation; and

WHEREAS, the Dismrict instalied pumps on the C-41 and C-40 canals at S-71 and S-72,
respectively, to provide additonal water supply from Lake Okeechobee.

Page | of 4, Agreement No. C-4121
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NOW, THEREFORE, the District and the Tribe hereby agree, in order 1o provide the Tribe with
its entitled share of surface water for the Brighton Reservation, to implement the provisions of
section VLB. of the Compact and subparagraph 3.3.3.2.A.3 of the Criteria Manual by the .
following method:

1. \No Declared Water Shortage

The District agrees t6 maintain the water in the C-41 and C-40 canals south of S-70

and S-75 at optimum levels provided that neither Lake Istokpoga nor Lake

Okeechobet are in declared water shortages. Optimum levels shall be 19.2 feet mean

sea level (msl) in the segment of the C-41 canal between S$-70 and S-71 and 20.2 feet
+ msl in the segment of the C-40 canal between S-75 and S-72.

2. -Declared Water Shortage in Lake Istokpoga

If Lake Istokpoga is in a declared water shortage and Lake Okeechobee is not in a
declared shortage, the District agrees to maintain the water in the C-41 and C-40
canals south of $-70 and S-75 at optimum levels unless and undl a shortage is
declared for Lake Okeechobee. In order to accomplish this, when Lake Istokpoga is
at or below the water supply level of the regulation schedule, the District agrees to
operate the pumps at S-71 and S-72 on the C-41 and C-40 canals.

3. Declired Water Shortage in Lake Okeechobee

If Lake Okeechobee is in a declared water shortage, the District agrees to maintain
the water in the C-41 and C-40 &anals south of S-70 and S$-75 at optimum levels
through releases from Lake Istokpoga unless and until a shortage is declared for Lake
Istokpoga or until Lake Istokpoga reaches the water supply level of the regulation
schedule.

a.  When sufficient water is not available in Lake Istokpoga to maintain water
v levels in these canals at optimum levels, the District agrees to operate the
pumps at S-71 and S-72 on the C-41 and C-40 canals when Lake
Qkeechobee is at or above elevation 10 (ten) feet National Geodetic Verdcal
Datum (NGVD), or utilize available storage in District canals, to supply the
mintmum water amounts to which the Tribe is entitled under the Compact,

as set forth in Table 7 of the December 1988 Technical Report entitled "A
Technical Report on Water Availability Estimates for Brighton Reservation.”

Table 7 of this report is hereby attached and incorporated as Exhibit "C."

Page 2 of 4, Agreement No. C-4121
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b.  The District shall use its best efforts to operate the pumps at S-71 and S-72
on the C-41 and C-40 canals when the level of Lake Okeechobee falls
below 10 (ten) feet NGVD as long as mechanically possible without
damaging the pumps, in order to provide the minimum amounts of water
identified in Table 7 of the December 1988 Technical Report. The District
cannot guarantee that the pumps will operate if the level of Lake
Qkeechobee falls below 10 (ten) feet NGVD.

¢.  Ifin any given month the Tribe requests the District to withhold deliveries,
in whole or in part, the District will not be responsible for delivery of the
quantty of water withheld in a later month.

4. Reserved Lake Okeechobee Water

A sufficient volume of water from Lake Okeechobee, (See column 4 of Table 7 of
the December 1988 Technical Report) shall be reserved and set aside in order to
satisfy the District’s obligatdons under secton VI.B. of the Compact, as specified
above in Sections 2 and 3 of this Agreement and Plan. This volume of water shall
not be available for other users of water.

5. Education and Training

The District will provide Tribal representatives with appropsiate training and
education and necessary available data concerning the regulation schedules of both
Lake Istokpoga and Lake Okeechobee. >

hl

6. Other Provisions

a This Agreement and Plan may be modified with the consent of the parties, and
shall be reviewed as operational data becomes available concerning the
mechanical operations for the pumps when the elevation of Lake Okeechobee
falls below 10 (ten) feet NGVD. ‘

b. This Agreement and Plan is in full satisfacdon of the District’s obligations
under subsections VL.B.1, 2 and 3 of the Compact and subsection 3.3.3.2 of the
Manual. :

c. The Tribe warrants that approval of this Agreement and Plan by the Seminole
Tribal Council will bind the Tribe to its terms and will provide the District with
an opinion of counsel to that effect or, at the option of the Tribe, 1o obtain any

approval by federal authonties that may be necessary.

d. The District warrants that approval of this Agreement and Plan by the District’s
Governing Board will bind the Distmict to its terms.,

Page 3 of 4, Agresment No. C-4121

A-21 11/7/2005



Appendix A MFLs for Lake Istokpoga — Appendices

e.  This Agreement shall commence on the date of execution and continue in
full force and effect until such time as it is terminated by the parties by
mutual written consent.

£ This Agreement shall be subject to the procedures established pursuant to
Section VII F and VI of the Water Rights Compact with respect to
disputes and court actions.

g Ifitis subsequently determined by a federal court of competent jurisdiction
that either of the approvals specified in subsections (¢) and (d) of this
section were not effective, then this Agreement and Plan shall be null and
void.

Dated this 35" day of #Visew ber , 1992,

SOUTH FLORIDA WATER MANAGEMENT DISTRICT )
BY ITS GOYERNING BOARD'

Legal Form Approved

= . Qe Lo
@3;; z % B Chairman * B YA

SEMINQLE TRIBE OF FLORIDA

=T

Tiﬂe: N Cheinn

Page 4 of 4, Agreement No. C-4121
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40€-22.072 Minimum Levels. .

The following minimum levels shall be
maintained.

(1) Lake istokpoga -

(a) The minimum levels for Lake Istokpoga
are shown in Figure 22-2.

" (b) The District may, after public notice,

allow the minimum levels in Figure 22-2 to be
temporarily lowered for environmental or water !
quality reasons. :

(2) Primary Canals {feet above mean
saa level)
CANAL _LEVEL
(3) Canal 39-A above Structure 75 22.5
(b) Canal 40 above Structure 72 17.7
(¢) Canal 41 above Structure 71 17.0
(d) Canal 41 above Structure 70 22.5
(e) Canal 41-A above Structure 84 21.7
(H Canal 41-A above -
Structures 82 and 83 29.0 R
(g) Borrow Canal Qf Interceptor :
Levee 59 , - 17.7
(h) Borrow Canal of Interceptor
Levee 60 17.7
(i) Borrow Canal of Interceptor
Levee 61 17.0
Specific Authority 373.044,373.113F.S.
Law Implemented 373.042,373.086,373.103(4) F 5.
Histary—New 9-3-41.
Formerly 16K-30.03, 16K-30.08, 40€-21.072.
EXHIBIT 8
Final Draft A-24
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Table7

Water Availability Estimates

(acre-feet)

(1)

(3)

@
Presumptive

Water Ru(rﬂ:f-f Water Water
Month Availablein | . oraitad in Available to | Availability
Lake the Basin the basin for the
Istokpoga (1) +(2) Reservation
15% of (3)
January 10,148 2,002 12,150 1,823
February 10,856 2,498 13,354 2,003
March 22,369 3,583 25,952 3,893
April 17,801 1,755 19,556 2,933
May 15,447 5,352 20,799 3,120
June 17,180 21,090 38,270 5,741
July 19,859 19,950 39,809 5,871
August 22,909 L 16,850 39,859 5,979
September 19,475 ' 17,250 - 36,725 5,509
October 15,717 8,760 24,477 3,672
November 10,482 1,927 12,490 1,861
December 7,109 1,983 9,092 1,364
22
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TRIBAL WATER RIGHTS COMPACT
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WATER RIGHTS COMPACT

AMONG THE

SEMINOLE TRIBE OF FLORIDA

THE STATE OF FLORIDA -
AND

THE SOUTH FLORIDA -

1-}.

3 WATER MANAGEMENT DISTRICT

Final Draft A-31 11/7/2005



Appendix A MFLs for Lake Istokpoga — Appendices

Final Draft A-32 11/7/2005



MFELs for Lake Istokpoga — Appendices Appendix A

TABLE OF CONTENTS
PART » PAGE
Lo DEFINITIONS ...t &
A.  Actionin Federal District Court .......... IO 4
B8 Board ..... U 4; i
C.  District ........... B SO 4
D District Rules, Orders and Regulations - .................. g :t
E Essential Terms and Principles of the State System . . 4 '
F Fldriaa WaterCode ........ et eeteteee e, ' 5
G Manual .......... e P Sjj
H Reservations ................... R LR R T, 5
Lo State oiiiiiiiiii e, 5
J. Substantially Affected Third Persons .................... 5
K. Tribal Trustlands ... ... .. . .00 iviiieinnnnnnns. 6-.
L. TribalWaterCode ...........ovivuiieivnenreinnennnns 5
M. Tribe ....... ............. 6
I 6
' 0. ‘__l\ul’v_o_rl’;‘glan U
I GENERALARBVISIONS .............cocoiivieere.... 7
A ?6Bligatic;ns' of the Tribe in Exercising Rights ' '
° UndertheCompact .......covveeivennenenirnninnennn.. 7 .
8 .TrisalRepresent;tive ...... LRERERE 8~_A
C.  Notice ..............cecvnneen. e 8"
D Landsto V_Vhfch Corr_\pacthights Apply _.f. ..... e rseneaateas 8
E Effédiye Date of Eompad . el e - .?7 SF: o

Final Draft A-33 11/7/2005



Appendix A MFELs for Lake Istokpoga — Appendices
| | 3
F. tnapplicability of Compact to Existing Facilities Projects, -
and improvements on Reservations and Tribal Trust Lands. 9
Description of Numbering System for Compact ...... cees 10
H.  Computation oleme ............................ . 11
L Requirement for Written Orders/Final DIStflCt Action. ... 11 f'~ :
J. Relationship Between Compact Manual and Tribal ' -
WaterCode ... ..o it AR
K. Promulgatlon and Amendment of Trlbal Water Code .... 13 jl._
ML WATERUSE ....oveeoeeseeeesieeenennneennn s S TR
' A Protectuon and Regulatlon of Tnbal Water Use
B.  General Critefia ............. SUUIL PPN e
C. CompetingUses ................. Ceeeeeeeeiieeii «15 .
D.  WaterShortage ...... SR - Py 18 - .
IV. MANAGEMENT AND STORAGE OF SURFACE WATERS . 29 -
A, General Criteria T SO e 20 A
V.  MISCELLANEOUS ENVIRONMENTAL .. .............. 21
A, Water well Constructron ............ e, 21 o
B. Underground Injection ......... . R PTTTTR 21 -
€. Water Quality Criteria ............ e N 21 -
'l D. waetlands Protec’uon ...... P e PO .. 22 -
Vi, SP&Q[A[ PRQV!SIONS APPLICABLE TO SPECIFIED E
. RESERVATION AND TRIBAL TRUST LAN DS ............. 24 .
N ‘Landowner Agreements ...... e, 24 .
B.  Brighton Reservation .....0....... . ......... ... 28 _
C.  Hollywood (Dariia) Reservation cgeieses RO 2§ V.
D Bie Cypress Reseniation ...... e ...... S . Zl _}

Final Draft

A-34

11/7/2005



MFELs for Lake Istokpoga — Appendices

Appendix A

ViIl.  ADMINISTRATIVE PROCEDURES .......c.oveeonn... .. 28
A.  Submission Approval and Amendment of Work Plans - . .. 28
B.  Implementation of Work Plans After District Action ...... 28
C.  Dispute Resolution; Exhaustion of Administrative -
Remedies Before Court Action ................... e 28
D.  Tribal WaterCode .................oise o 29
E.  Tribal Challenge to District Approval of - e
Applications by ThirdParties ... ..................... .. 29°,
F... Violations of the Co'rhpact, the Manual, or the i L
Terms of any Approved Work Plan by the Tribeor - . e
theDistrict ..................... P R 30"
G. Modification and Amendment of Manual ...... e 31 '
Viil. COURTACTION ..................... P 33

Final Draft

A-35

11/7/2005



Appendix A MFLs for Lake Istokpoga — Appendices

Final Draft A-36 11/7/2005



MFLs for Lake Istokpoga — Appendices Appendix A

WATER RIGHTS COMPACT
AMONG THE SEMINOLE TRIBE OF FLORIDA,
‘ THE STATE OF FLORIDA AND THE
- SOUTH FLORIDA WATER MANAGEMENT DISTRICT

WHEREAS, the parties to the Compact recognize the
‘mportance of tribal self-determination and economic development to
the Trlbe and the people of the State of Florida; and :

WHEREAS, the parties to the Compact recognize the
importance of nrotaction of the environment and natural resources to
the well being of all; and

WHEREAS, the parties to the Compact recognize that the 3
general public interest is served by supporting the self-determination
-goals of the Tribe, by protecting and enhancing the environment, and
by exercising prudence in the use of natural resources; ana

WHEREAS, the parties to the Compact desire to protect the
interests of all in available waters through cooperation and planning
for present and future needs of the Tribe and others; and

WHEREAS, the Seminole Tribe of Florida claims paramount
- rights to the, use of water under Federal Iaw and freedom from State
regulatlog, and; ot

WHEREAS the parties to the Compact dlsagree as'to the
scope and/or existence of the rights; and '

 WHEREAS, the regulation of consumptive water use and

- surface water management under Florida law within that portion of :)
the State of Florida encompassing the Seminole Tribe's ‘Federal -
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Reservations and Tribal Trust lands has been delegated by the State to
the South Florida Water Management District; and . :

WHEREAS, the Seminole Tribe does not presently recognize
the authority of the State or the District to regulate consu mptive water
use and surface water management on the Seminole Federal
Reservations and Tribal Trust lands: and ' ~

. WHEREAS, the parties to the Compact desire to a{:oid the
éxpense and uncertainty of large scale water rights litigation; aqd

WHEREAS, the State and the District have recognized an
obligation to assist the Tribe in the development of its Reservations by
appropriate utilization of ihe waters or the Reservations so that the
Tribe may become economically self-sufficient;.and

: WHEREAS, the Tribe has agreed to cooperate with the State
and the District in the regulation of water use and water management;
and ' -

WHEREAS, the Compact is intended to create a
comprehensive and effective system of regulation applicable to the
Seminole federal Reservations and Tribal trust lands that protect the
Tribe's water rights and development potential and is in harmony with
the essential terms and principies of the State system; and

{7 \WHEREAS, this system would provide for the protection of
surface a"hdgrou'hd water within and outside of the Tribe's federal
Reservations and Tribal Trust tands and prevent adverse environmental
impacts; and -

WHEREAS, the comprehensive system provides a procedural
mechanism for resolving conflicts and establishes respective burdens of
the Tribe, the State, the District, and other parties in fairly resolving
water use and water management issues; and Eh
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WHEREAS, the Seminole Tribe has withdrawn its objections
to the Modified Hendry County Plan pending approval before the
United States Army Corps of Engineers in return for assurance that
Tribal water rights will be protected under the Compact; and -

WHEREAS, the Compact is not intended to disturb vested
rights; and ' . ' ) .-

WHEREAS, the State, the DlStl’lCt and the Tribe have agreed
to cooperate.and use their best efforts to identify the extent and
- quality of water resources avallable to the Tnbe :
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NOW, THEREFORE, the parties to the Compact-aéree as

lF.

DEFINITIONS ST
: , ' 5':‘;‘. o
The followmg terms as used in the Compact shall have the
meaning assigned in this section, and shall not be understood as
having the same meaning as terms defined by state law. or by
judicial interpretation of state law, unless otherwnse expressly
stated in the Compact C - -
A. Actuon in Federal District Court Actions commenced in the
United States District Court for the.Southern Dlstnct of
Florida to enforce rights and obllgatrons under the Compact

B. Board -- The Governing Board of the District wuth the
general powers and duties set forth under Chapter 373,
(1986 supp.) of the Florida Statutes, and its successors

C. DlStl’lCt -- The South Florida Water Management Dlstnct an
agency of the State of Florida created by Chapter 25270,
Laws of Florida (1949) and operating pursuant to Chapter
373 Florida Statutes, and its successors.

D. District Rules, Orders, and Regulatlons -- All lawfully
promulgated rules, orders, and regulations adopted by the
JE_:Dlstmf’ts)r affecting the operations of the District."

-y

B Essentnal Terms and Princi gles of the State System

~—Non-procedural provisions of the Florida Water Resources
Act of 1972 as presently codified in Chapter 373 of the
Florida Statutes (supp. 1986) and which are necessary to
provide for the beneficial use and management of water
and related land resources; to promote the conservation,
development, and proper utilization of suiface and
groundwater; to prevent damage from floods, seil erosion,
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and excessive drainage; and to protect natural resources,
fish, and wildlife.

F. Florida Water Code -- The Florida Water Resources Act of
1972 as codified in Chapter 373 of the Florida Statutes (1986

supp.).

G. Manual - The Evaluation Criteria Manual approved by Tribe,
State and the Board containing specn‘lc technlcal and
procedural criteria. Fe

H. Reservations -- Lands designated by the United States
' ‘Department of the Interior as of the effective date of the
Compact, as federal Seminole Indian Reservations physically
located within the geographic area under the authorlty of

the Dlstnct , A -

I.  State -- The State of Florida, its agencies (other than the
District), political subdivisions, constitutional officers,
officials of its agencies and subdivisions (other than officials
of the District). L

J.  Substantially Affected Third Persons — Persons, groups, of
entities who demonstrate a non-frivolous interest
substantially affected by the exercise of rights under the

., “Compact. The Florida Department of Environmental

,,? Régu?ataon the Florida Department of Natural Resources,

-“the Florlda Department of Community Affairs, and the

- Florida Game and Freshwater Fish Commission , successor

-agencies, and owners of lands within the basin affected by

- exercise of rights under the Compact are presumed to be
substantially. affected third parties. This presumption can be
rebutted by an affirmative showing that the state agency or .
landowner does not have an interest that would be }
substantlally affected by the exercise of rights’ under the
Compact.” . -
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Tribal Trust Lands -- Lands held in trust by the United States
for the benefit of the Seminole Tribe, including the
Immokolee lands held by the Tribe in fee status in Section 10,

Township 475, Range 29E, Collier County, Florida, as of the..

effective date of the Compact, and which are physically
located within the geographlc area under the authonty of
the District.

Tribal Water Code -- A Code adopted by the Tribe. whlch is
consistent with the provisions of the Compact and which
ensures compluance with the Compact by persons conductmg
activities on Reservat:on and Tribal Trust lands. _ :

Tribe -- The Seminole Tribe of Indians of Florida or the
Seminole Tribe of Florida, a tribe of American Indians
recognized by the United States and organized under
section 16 of the Indian Reorganization Act of 1934, 25
U.S.C. section 476, and recognized by the State of Florida
pursuant to Chapter 285, Florlda Statutes

Wetlands -- Areas that are |nu_ndated by suffec_e or

groundwater with a frequency sufficient to support, and

under normal circumstances do or would support, a
prevalence of vegetative or aquatic life that require

\..satu_r,ated or seasonally saturated soil conditions for growth
i~ ..aftd reproduction. Wetlands generally include swamps,

A marshés, bogs, and similar areas such as sloughs, wet
' --‘prames rivér overﬂows, mud flats and natural ponds '

Work Plan - One or more work plans as described under Part
VII., Section A. of the Compad o I
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GENERAL PROVISIONS

A. Obligations of the Tribe in Exercising Ruqhts Under the
SO_"!E.C_E : ' - : <

1.

-2

The obligations of the Tribe in developing its .

reservations and Tribal Trust lands -in exercising its
rights under the Compact are limited to those expressly
stated in the Compact, the Manual, or applicable
federal laws. Nothing in the Compact is intended to
. divest the State of Florida of any jurisdiction it has as of
the effective date of the Compact within the borders
of the Seminole Reservations and Tribal Trust lands.
Those State laws and District rules, orders, and
regulations which are applicable to the Tribe under the
terms of the Compact as specified hereafter are
expressly incorporated into federal law, and apply to
the Tribe as federal law.

The Tribe may use any form of testing and monitoring
to fulfill obligations under the Compact, if such testing
and monitoring is reasonably equivalent to the
accuracy and reliability of testing and monitoring
customarily used or required by the Dlstrlct L

-1-

74" “The Tribe shall give permission for the District to make

n-the-ground inspections of Tribal facilities affected
by the Compact, upon twenty-four (24) hour advance
notice. Costs associated with such mspectlons shall be
borne by the District.

Upon twenty-four (24)/”ho'ur advance notice, the Tribe

shall allow the District reasonable access to Reservation
and Tribal Trust lands for the purpose of performing
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testing necessary to fulfill the District’s obhgatlons
under the Compact.

6.  _The Tribe is responsible for enforcing the provusforis of
the Compacy, e Miandal, and for complying wnth the
terms and conditions of approved work plans on
Reservation and Tribal Trust lands. The Tribe has the
authority to promulgate a Tribal Water Code to
implement and enforce the' Compact, the Manual ‘and
the terms and conditions of approved work plans., =

.

B. Tribal Representative

All communication with the Tribe concerning rights and

obligations under the Compact shall be through the Tribal. office

#: created for such purpose, or through such other party as is. expressly
' desugnated by Tribal Counc:l Resolutlon

- C. Notice

All notices provided for under the Compact shall consist of
written communication by registered or certified mail to the addresses
of the parties or as specified in the Manual. All notices, pleadings, or’
other materials required to be filed with the District Clerk shall be
deemed filed on the date of actual receipt by the District Clerk. All

.other notices, pleadings or other materials shall-be deemed filed upon
maullngfgst dass,'postage prepaid.

D. - ands To Whl;h Compact Rights Apply

This Compact, the Manual, the Tribal Water Code, and
applicable federal laws constitute the sole sources of regulation of
consumptive water use, ‘and the management and storage of surface
water and groundwater on Reservation and Tribal Trust lands.
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E. Effective Date of Compact

This Compact among the Tribe, the State, and the District,
shall not become final and shall be without binding force and effect
until all requirements enumerated in section 2 of the Settlement
Agreement between the parties to Seminole Tribe of Indians of Florida
v. State of Florida, No. 78-6616-C!V (S.D. Fla) (to which the Compact will
be attached as Exhibit C) have been satisfied. This Compact, in the form
approved by the Board on May 15, 1987, shall be null and void on
December 31, 1988 unless it has received all necessary approvals and/or
ratifications by that date. S

F.  Inapplicability of Compact to Existing Facilities, Projects, and
Improvements on Reservations and Tribal Trust Lands

1. Existing facilities, projects, and improvements, other
than works of the District, which are located on
Reservations or Tribal Trust lands, and which -may be
inconsistent with the criteria and standards set forth in
the Compact, shall be required to meet the criteria and
standards set forth in the Compact and the Manual
only if:

a. the Tribe intends to integrate such existing
facilities, projects and improvements into new
- e developments under the Tribe's work plan when:

— B ) the additional flow to be routed to the

S ‘ existing facilities, when combined with
current design flows, exceeds the design
capacity of the existing facilities;

ii} the additional flow to be routed to the -

existing facilities will originate f.romv'areas
of significantly different land use; -
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iii)  the existing facilities will be modified to
accommodate the new water supply or
water management development; or.

b. such existing facilities, projects, -and
improvements substantially harm, or pose a
threat of serious irreparable harm, to lands other
than Reservation and Tribal Trust lands. Such
existing facilities, projects, and improvements
shall be required to meet the criteria and
standards of the Compact only to the extent
necessary to mitigate the demonstrated harm.

2. Such existing facilities, projects, and improvements
which are located on Reservations and Tribal Trust
Lands and which may be inconsistent with the criteria
and standards set forth in the Compact shall not be
required to meet the criteria and standards set forth in
the Compact except in the circumstances set forth
under subsection 1. of this section.

3. Notwithstanding any other provision of the Compact
or Manual, the Tribe shall not be required to institute -
mandatory water utility pressure reductions during a
declared water shortage on systems serving Big Cypress

»v - +Or Brighton Reservations. -

s “Description of Numbering System for Compact
Letters and numbers designatin-g provisions of the Compact
shall be in the following order, and shall be identified in the following
manner: "I" is a Part; "A." is a section; " 1." is a subsection; "a." is a
paragraph; and "i)" is a subparagraph. .
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H. ' Computationof Time | T4

In computing any period of time presciibed or allowed
under the Compact, the day of the act from which the designated
period of time begins shall not be included. The last day of the period
shall be included unless it is a Saturday, Sunday, or legal holiday, in
which event the periods shall run until the end of the next day which is
not a Saturday, Sunday, or legal holiday. Legal holidays include those
days so designated under State and federal law. The date of final
District action under Part Vil. of the Compact shall be the date on which
the written order specified in Section 1. of this Part is filed wnth the
District Cierk. o

L Requirement for Written Orders / Final District Action

Any act or event which constitutes final District action under
the Compact shall be reduced to a written order, filed with the District
Clerk, and served on the Tribe within ten (10) days of such act or event.

"Service on other persons shall be as provided under Part Vil. -of the
Compact. ) ‘

J. Relationship Between Compaét, Manual and Tribal Water
Code ’ - '

1. Provisions of the Compact listed in paragfaphs a.
through e. of this subsection shall be |mplemented
according to the Manuat: >

;. PartliLB.; 1.C.6.; lILD.; and

PartiV.; and
c. PartV.A.V.B.;V.C;V.D;and
d. PartViB.; VLD.; and.

e. All of Part Vil,

i1
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If the Tribe complies with the applicable requirements
and objectives of the Compact, then the Tribe, with the
exception of the procedural chapter of the Manual,
does not need to meet the specific criteria outlined in
the Manual. if the Tribe satisfies the specific criteria
outlined in the Manual, a presumption shall arise that
the Tribe has met the requirements and objectives of
- the Compact. >

Following the procedures set forth under Part VILG. of
the Compact, the parties to the Compact may. ‘modify,
amend, or otherwise change the Manual. 2

One of the purposes of the Manual is to further define
and explain the conditions, criteria and objectives of
this Compact. Any ambiguities in the Compact should
be resolved, if possible, by reference to the Manual.
However, in no event, shall the Manual be used to alter
or modify terms or provisions contained in the
Compact which are not facially ambiguous. Conflicts
between the Compact and the Manual shall be
resolved by adhering to the Compact. Conflicts
between provisions of the Tribal Water Code and the'
Compact shall be resolved by adhering to the Compact.
Conflicts between provisions of the Tribal Water Code

. «and the Manual shall be resolved by adhermg to the

A Manual

In any instance where the District establishes a new
program of general applicability throughout the
District or institutes changes in any rules, regulations,
or procedures, which “are of general applicability
throughout the District, or institutes changes to rules,
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. regulations or procedures affecting only the basin or
area within which Tribal lands to which the Compact
applies, and which are inconsistent with or not
addressed by the Compact or Manual:

a. The District shall notify the Tribe of said thénges

in writing upon initiation by the Dnstnct of
rulemaking; and

b.  Within sixty (60) days of adoption the Trlbe shall
elect to proceed under either the new provision
or under the prior provision if any. If the Tribe
elects to proceed under the new provisions, the
Manual shall be appropriately amended.

K. Promulgation and Amendment of Tribal Water Code

The Tribe shall provide the District with a copy of proposed
provisions and proposed amendments of the Tribal Water Code at
least ten (10) days before adoption by the Tribe of such provisions
and amendments.

13
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. CONSUMPTIVE WATER USE

A. Proftection and Requlation of Tribal Water Use .

1.

Final Draft

" The principles_ set forth in this part of the Compact are
intended to prescribe and protect the Tribe's rights to -

the use of water.

The Tribe's rights shall not be adversely affected or
limited by any change subsequently made in the State
system or the District rules, regulations, and. orders
affecting preference or priority of water use. The Tribe
shall have a preference or priority equal to any
preference or priority which may be established for the
same use under State law for any other party after the
effective date of the Compact. “

After the effective date of the Compact the Tribe will
have an opportunity for significant input into water
related land use decisions on lands surrounding the

Reservation. In return for this increased input from the
Tribe, surrounding landowners should be able torely -

on past land use decisions without fear that later
exercise of tribal rights will negatively impact. them:
Present surrounding land uses do not present any

- },inh_e_rent conflicts. o

I .:‘.\?_
-

]

Itis’consistent with the public interest to take steps and

_means to avoid the undesirable effects of inflexibility

. in the transfer of water rights whiie retaining

adequate security for 'any such existing rights. Water
rights exercised under ar)'y existing system should not
become so inflexible that water resources cannot meét
new needs and demands by transfer from existing uses

. to new uses which are more beneficial.
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B. General Criteria

The Tribe must give reasonable assurances that' any
proposed consumptive water use: : :

1. will not cause significant inland movement of either
surface saline water or the underground saline water
interface; will not cause either significant upconing of
saline water that may be beneath freshwater or
vertical leakage of connate saline water; or otherwuse
reduce the amount of potable water;

o -k

2. will not have a significant. adverse impact on Iawful
land uses including wetlands located on lands other
than Reservation and Tnba! Trust Iands, -

3. will not cause sugmflcant adverse enwronmental
impacts; .

4.  will not cause significant pollution of the surface water
or the aqutfer . .

5. isa reaso_nable-beneficial use; Ry
_ 6.  will not interfere with presently existing legal | uses of
3 :.," .xvater and users of water protected under the
1'»;\ boxd Cﬁmpact and -
¢, ) x o
i

is consistent with the essential terms and pnncuples of
- the State system as defined in the Compact.

C. Corhpe_tinq Uses‘

1., The Trlbe shall be given a preference in approva! .of
- Work Plans involving wnthdrawal and use of the

15
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N

groundwater resources underlymg Resewat:on and
Tribal Trust lands. : L

a.  The Tribe shall be entitled to a preference when
‘ its proposed use conflicts with a proposed use by
a non-Tribal user and the recognition of such
preference s reasonably necessary to .the
accomphshment of the Tribe's lawful purposes
“,

b. The Tribe shall be entitled to a preference to a
reasonable share of available resources when its
proposed use conflicts with a then pendmg
application by a non-Tribal user to renew or
increase its authorized use of water and the

- recognition of such preference is reasgnably .

necessary to the accomplishment of the - Tnbe 3
Iawfulpurposes : A ,

The Tribe through ltS exercise of rights under this
Compact, is afforded an opportunity to perfect its
rights to water as though it had been an existing user

and had elected to perfect its rights to water on or .
after March 2, 1974 (the date of lmplementatlon of -

Partll, Chapter 373, Florida Statutes). i

. ;._:’lf two (2) or more proposed uses which otherw:se
T c’emply with the provisions of this part are pendmg for

a. quantlty of water that is inadequate for both'or all,
such proposed competing uses must first satisfy_the

. standard conditions for approval which apply to each
applicant. The Board shall consider the reasonable

beneficial uses for the water as well as the extent to

. which the proposed use is reasonab!y necessary for the
.Tribe to achieve its purpases

%

-
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No Tribal preference shall be assarted in a manner that
will cause catastrophic changes to aquifer systems. No
Tribal preference shall be asserted directly or indirectly
for the purpose of exporting water for use offsite of
Reservations and Trubal Trust Iands

Determination of any tribal claim that offsite activities
or water consumption have caused water quality
problems in aquifer systems underlying Reservation
and Tribal Trust lands shall be made without regard to

- any preferred rights of the Tribe under this section.”

i

Drawdg\)vn Limitations

This subsection specifies maximum drawdowns .in

artesian aquifers. Actual drawdowns permitted by the

District pursuant to the Compact with respect to the
Tribe or Chapter 373, Florida Statutes, with respect to
adjacent landowners may be substantlaﬂy less than
these maximums. :

a. Exercise of Tribal Preference

In exercising its preferehce rights, the Tribé;sha'li
not cause more than a twenty. (20)_foot
drawdown of the potentiometric head of any

=T 77 artesian aquifer system at the boundaries of the

““*" Reservation or Tribal Trust lands involved unless it
has specific written authority or agreement from
affected Iandowners.

b Adjacentl,andowne;s -

"', No ‘development of gmundwater resources on
lands adjacent to-any of the $am:nn!e
Reservations or Tribal Trust lands w@ii_ be
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LA,

permitted by the District if the drawdown of the
potentiometric head of any artesian aquifer
system will be more than twenty (20) feet at the
boundary of the Reservation unless it has speclfac
written authorlty or agreement from the Tube

All water use permlts issued by the District after the
date this Compact is approved by the Bodrd to
non-Tribal users whose permit rights may be affected
by the Tribal rights confirmed under the Compact, shall
include a special condition advising the permittee of
the Compact and its potential impact on anyfuture
permit renewals. Appropriate notice of Tribal rights
under the Compact shall be sent to all potentially
affected holders of existing permits.

The Tribe shall mitigate adverse impacts on lawful

single family home domestic users existing as ~of the
date the Compact is approved by the Board, ‘where
such adverse impacts are caused by the exercise of

Tribal rights under the Compact. Adverse lmpact shall

be determined according to the Manual.

Water Shortage -

- - . Reductions in Tribal water use due to water shortages
: .sﬁﬁll be made in the same manner and percentage as
the: ‘equivalent class of use, source, and manner of

withdrawal as required under the District water

e shortage plan. The Tribe may request a variance from

water use restrictions imposed pursuant to this Section,
using the procedures and criteria in the Manual.
Variances shall not be unreasonably denied. The. Tribe
shall not be required to reduce its water sources, uses,
and methods of withdrawal more than the reduction

in sources, uses, and methods of withdrawal of the
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least restricted user of the same source, use, and
method of withdrawal class except as authonzed
under Chapter 7 of the Manual. :

2. Declared water shortages occurring solely on Reservation
and Tribal Trust lands shall be governed solely by the Tribal
Water Code provided that the Tribal provisions satisfy the
objectives of the District and that the applicable Tnbal
procedures are consnstent wuth the Compact :

S . A ‘..--‘.,4
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IV. MANAGEMENT AND STORAGE OF SURFACE WATERS

A. General Criterié

The Tribe must give reasonable assurances that the proposed
surface water management system:

1.  provides adequate flood protection and drainage-

2. will not cause significant adverse water quallty and

‘ quantity |mpacts on receiving ‘waters and . non-Trrbai
lands; 4 . S

3.  will not cause discharges to ground or surface waters
which result in any violation -of State water quallty
standards; : :

4.  will not cause significant adverse impacts on_ surface
and groundwater levels and flows; o

5. - will not cause srgnrflcant adverse envrronmental
A |mpacts

- - A

—s

6. ' canbe effectively operated and maintained;

- will not adversely affect public health and safety: ;

_;-55._~-. i} wulrnot otherwise be harmful to the water resources of
" 7" . the District; and

9. is consrstent with the essentral terms and prmcnples of
the State system as defuned in the Compact R

P : ) R
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V.  MISCELLANEOUS ENVIRONMENTAL ,

A. Water Well Construction

The Tribe must give reasonable assurances that the
construction, alteration, operation, maintenance, and abandonment of
any water well' on Reservation and Tribal Trust Lands will ‘not be
harmful to the water resources of the District and will not be
inconsistent with the purposes of the Compact :

8. Underground Iniection

1. The Tribe must give reasonable assurances that the
construction, alteration, operation, maintenance, and
__abandonment of any underground injection facility

will not be harmful to the water resources of the

. District and will not be mcon5|stent with the purposes

- ofthe Compact T

2. The District shall, independently of the federal
authority having jurisdiction over the matter, review
requests by the Tribe for installation and operation of .
underground injection systems in accordance with the '
provisions of the Manual. _ i

C. ﬂatgr.;gualltx Crlterl

s : it..-:-‘.j‘..-' .‘\\, . ) .

J‘?nbal qutles shall not_cause slgnlfncant potlutson of

~ ground or surface waters. The Tribe shall comply with those water
quality standards imposed by the District as provided in the Compact,
the Manual, and with federal pesticides requirements on Reservation
and Tribal Trust-lands. The Tribe shall use only pesticides, herbicides,
fertilizers, and other agricultural chemicals which have been approved
by the Environmental Protection Agency and the U.S..Department of
Agriculture for use in Florida and shall apply the pesticides, herbicides,
fertilizers, and other agricultural chemicals in strict accordance with the

21
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label directions. Upon written Tribal Council Resolution by the Tribé:
the District shall condition permits or other requests for approval
reasonably expected to affect Tribal interests by requiring adherence to

- those water quality standards imposed by the law. The District shall s

|
|

cooperate with the Tribe and appropriate State and federal agencies to
enforce the requirements of this subsection against the use of
pesticides, herbicides, fertilizers, and other agricultural chemicals by
third persons on lands other than Reservation or Tribal Trust lands in a
manner which causes water quality violations.. The District's
cooperation may include, but not be limited to, requiring reasgnably
appropriate monitoring by permittees and other appropriate actions

authorized by state or federal law. i
D. Wetlands Protection

Final Draft

1.

The Tribe will provide reasonable assurance-s'thét

- wetland values and functions will be maintained.

Wetlands and proposed impacts on wetlands shall be
evaluated using sound engineering and ecological
principles. ' B

Wetlands greater than forty (40) acres, or covered -
under subsection 3. of this section, will be in

accordance with the criteria set forth in the Mahi.qal." .

. . Wetlands of forty (40) acres or _iess which are
* ingorporated within a surface water management

systém or are otherwise protected, shall be governed

""" by subsection 2. of this section.

Wetlands of forty (40) acres or less which are not
incorporated within a surface water management
system ‘or are not otherwise protected, may be
disturbed, ‘provided that ar upland system: of
equivalent size is set aside in an area committed for
passive uses. The wetland and upland areas’to .be
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traded shall be specnflcally described in any Work Plan
_proposed under Part Vil., Section A. of the Compact
The District may waive the requarement for uplands set
_aside under such circumstance as would ;ustrfy such a
waiver for non-Trlbal interésts.

LD -7l s
WA .
T S
% gy -

"(
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SPECIAL PROVISIONS APPLICABLE TO SPECIFIED RESERVAT'&ON
AND TRIBAL TRUST LANDS

A.  Landowner Agreements

The Tribe and any landowners who may be affected by
operations of the Tribe under a tribal Work Plan, may be
protected and governed by site specific criteria applicable to
groundwater withdrawals and, if applicable, to surface water
*withdrawals, determined by private agreement, which may
include provisions for arbitration. Criteria for groundwater
withdrawals may apply to well placement, construction and
operation. Similar criteria for surface withdrawal pumps or other
works will be identified, if appropriate, to implement the purpose
and intent of this subsection. Any such private agreement may be
presented to the District for approval and if so approved by the
Board the agreement shall have, as between the parties to such
agreement, the force and effect of the Compact and, specifically,
shall prevail in any dispute between the parties to such private
agreement in the event of a conflict with the Compact, the
Manual or with other applicable permitting criteria of the District.
Nothing herein shall affect the authority of the District to
evaluate Work Plans, permit applications, or other requests for
approval under other provisions of the Compact or state law.
Nothing herein shall be construed to preclude a third person from
asserting that such Work Plan, permit application, or other
request for.approval adversely affects their substantial interests.
The private agreement between the Tribe and United States Sugar
Corporation entered into prior to May 15, 1987 is attached hereto
as Exhibit A and made a part hereof. The private agreement
between the Tribe and Lykes Bros., Inc. entered into prior to May
15, 1987 is attached hereto as Exhibit B and made a part hereof.
Both private agreements are hereby approved.

24
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B.

Brighton Reservation

1.

The Tribe shall be entitied to fifteen percent {15%) of
the total amount of water which can be withdrawn
from the District canals and from District borrow canals
by all users from surface water within the Indian Prairie
Basin as described in Rule 40E-21.691(6)a), Florida
Administrative Code (1987), (legal description to be
corrected in Florida Aministrative Code) calculated by
the District on a monthly basis. The Tribe shall not be
entitled to any preference to withdrawals in excess of
fifteen percent (15%) from such District canals. The
Tribe shall withdraw its fifteen percent (15%) share of

the waters in the specified canals under procedures °

detailed in the Manual which, in the light of
experience, are reasonably designed to assure the
Tribe of the opportunity to make its entitied
withdrawals on a monthly basis. Notwithstanding the
provisions of the Manual, the Tribe shall have the
opportunity to demonstrate that it is not receiving its
entitled share of the waters in the specified canals
because of the actions of the District or of some third
party. The Tribe shall have the burden of proof on this
issue and shall assert any such violations of the
Compact under the provisions of Part Vi. of the
Compact and the Manual.

The Tribe shall have access to a fractional share of
surface waters from Lake Okeechobee for use on the
lands of the Reservation located within the Lakeshore
Perimeter Basin as described in Rule 40E-21.691(3){d),
Florida Administrative Code {1987), for water use as it
exists on the effective date of the Compact. Such
fractional share shall be calculated from the ratio of
the total area of the water supply service area as it
exists on the effective date of the Compact to the total

25
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land area of the Rrighton Reservation within the
Lakeshore Perimeter Basin for water use as it exists on
the effective date of the Compact.

3.  Expansion by the District of the geographical
boundaries of the area receiving surface water from a
specific source for water use purposes shall entitle the
Tribe to a fractional share of any additional available
water in the District canals and District borrow canals
for use on the Brighton Reservation. Such fractional
share shall be calculated from the ratio of the total
land area of the Brighton Reservation within the
expanded service area to the total land area of the
expanded service area. This subsection, however, shall
not serve to diminish the percentage of surface water
of the Indian Prairie Basin which was available to the
Tribe before the expansion of the service area, and
which the Tribe may elect to retain pursuant to
subsection 1. of this section.

C. Hollywood (Dania) Reservation

1. On the Hollywood (Dania) Reservation, the Tribe shall
have the rights set forth under Part {ii. of the Compact,
except that with respect to public water supply
permittees of the District whose permits are approved
as of the effective date of the Compact, the Tribe shall
have no more than the rights accorded public water
supply permittees of the District whose permits are
approved as of the effective date of the Compact.

2. After receiving notice pursuant to the Manual of an
application potentially affecting Tribal rights under
the Compact, the Tribe may: ‘

26
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1

Object to the applization pursuant to the
Manual; or

Require the District, if the potentially competing
use request is granted, to order the permittee to
accept the Reservation as a bulk consumer of the
permittee's system. The District shall adjust the
permittee's allocation to incdude the additional
water needs of the Tribe, if such needs are not
included in the allocation granted. The District
shall place a condition in the permittee's permit
that the permittee must allow the Tribe to
connect to the permittee's system and must
charge the Tribe at a rate not to exceed the most
favorable consumer rate charged to any
consumer of the permittee's system. If the
additional water needed to supply the Tribe
cannot be withdrawn without causing significant
adverse impacts, the District shall place a
condition in the permit that the permittee must
satisfy the reasonable-beneficial needs of the
Tribe before satisfying the additional needs of
non-Tribal users. It is understood that this
procedure is not intended as a precedent for any
other situation. ,

D. Big Cypress Reservation

The Tribe shall be entitled to withdraw from any surface
water resources on the Big Cypress Reservation that percentage of
the water available within the South Hendry County/L-28 Gap
Water Use Basin as described in rule 40E-21.691(7){(c), Filorida
Administrative Code (1987), as the lands of the Big Cypress
Reservation bear to the total land acreage within the basin.

&
s
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ADMINISTRATIVE PROCEDURES

A.  Submission Approval and Amendmént of Work ?lans L

The Tribe, before commencing any work that is covered by
,the'provisions of this Compact, shali submit a work plan to the
District, or, where required, an amendment to any work plan,
under the procedures specified in the Manual. Such procedures
shall give interested parties adequate notice of Tribal plans and an

. OPportunity to be heard, in accordance with the timeframes set

forth in the Manual. Such procedures shall also give the District
staff sufficient information to properly evaluate the proposals in
accordance with the criteria and principles contairied in Parts |.

through Vi. of the Compact.and in accordance with the détailed

Provisions of the Manual. S

B. Implementation of Work Plans After District Action

‘Following District actién, the Tribe may request thé‘B'oard
for a rehearing or shall-give riotice of its intent to implement the
Work Plan as approved following final District action or

implement the proposed Work Plan or amendment without -
complying with part or all of final District action in accordance

with the timeframes and procedures set forth in the Manual.
Initiation of federal court action by the District or third parties
shall be in.accordance with the timeframes set forth in Part VIII. of

S

\
&

' the%n‘ipacf?nd the procedures contained in the Manual. -

_—

C. . '6i§gute Reéo'lution; Exhaustion of Administrative Remedies

Before Court Action .

The Tribe and the District shall use best efforts to ‘resolve
disputes concerning the enforcemerit of rights and obligations
created by the Compact through informal meetings, mediation,
arbitration or third party facilitation. Before commencing action,
in accordance with the provisions of Part VIil. of the Compact in
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the federal district court for violations of the Compact by any
party to the Compact or third party, notice shall be given to the
Tribe or the District, as the case may be, and remedies provided in
the Manual shall be exhausted under procedures establushed m
the Manual. :

D. Tribal Water Code

The Tribe, through a Tribal water code, shall enforce the
provisions of the Compact and the Manual and terms and
conditions’ of approved Work Plans against persons conductmg
activities on Reservation and Tribal Trust Lands. Notwithstanding
this provision, the Tribe may in individual cases through Tribal
Council resolution request the District to enter Reservation and
Tribal Trust Lands for the purpose of enforcmg the provisions of
the Compact against persons other than the Tribe conducting
activities on Reservation or other Tribal Trust Lands in accordance
with procedures established in the Manual.

E. Tribal Challenge to District Amyoval of Applications bv Third
Parties

if the Tribe perceives that permit applications - or other

requests for approval by third parties from the District would
conflict with Tribal rights under the Compact, the Tribe shall give
the DlStl’lCt adequate notice and shall raise its objections with
respect fo such: permit applications or other request for approval
in ac@rdance With the timeframes set forth in the Manual before
challenglng such permit applications or requests in federal district
court. The District shal! timely notify the Tribe by certified mail,
return receipt requested of such permit applications or other
requests for approval. The dated return receipt from the U.S.
Postal Service shall be attached to the staff report or other
proposed District action and shall be conclusive evidence that the
Tribe has been properly noticed pursuant to this section. The
District's failure to comply with this section shall not deprive the

29
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Tribe of rights it would have been able to assert had the District
complied with this section. In the case of third party permit
applications where a request for administrative hearing is filed,
the Tribe shall have thirty (30) days from the date of either filing
of the request for hearing, or Board evaluation of a Tribal notice
of objection, whichever occurs later to make one of the elections
set forth in the Manual. If one of these elections is made, the
Tribe may not file any action in federal district court until final
District action has occurred. A court action filed under this
paragraph must be filed within thirty (30) days of final District
action. The Tribe shall not file any such action in federal district
court until final District action has occurred. :

F.  Violations of the Compact, the Manual, or the Terms of any
Approved Work Plan by the Tribe or the District ‘

Any substantially affected third parties who are substantially
affected by actions of the Tribe or the District which are perceived
to be in violation of any of the provisions of the Compact, the
Manual or the terms and conditions of any approved Work Plan
shall have the right to challenge such actions in procedures

established in the Compact and the Manual. Persons other than -
the State or the District with claims over which the Tribe has

jurisdiction must exhaust Tribal remedies.

... Substantially affected third persons may file a written
complaifit With the District Clerk alleging violation of the
Comp"‘éct, Maﬁbai or the term of any approved Work Plan. Upon
receipt of a complaint, the District shall conduct an investigation
and make a determination of its intended action in accordance
with the procedures set forth in the Manual. The Complainant or
Tribe may file a request for a hearing before the Board within

- fourteen (14) days of notice of the District's findings.
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COURT ACTION

A.

The parties to the Compact will seek federal leglslatlon

_giving the District Court for the Southern District of Florlda
_origingl jurisdiction’ of ali ¢i*”: «_..u.is brought by or agamst

the Seminole Tribe to enforce the Compact's provisions.,
including enforcement of agreements to arbitrate under the
authority of the Compact

No action in federal district court shall be mstltuted -under
the Compact unless the party has complied- with
administrative procedures specified under Part Vil. of the
Compact and the Manual. Unless otherwise specified in the
Compact, any action brought by any person who is not a
party to the Compact shall be brought ex rel the District. A
party proceeding ex rel may not challenge the valldlty of any
final District action. :

In any action commenced under the Compact, a speéial
master shall be appointed to report to the federal district
court on questions of fact and law, unless the court makes a

determmatuon, in the exercise of sound judicial discretion, .

that use of a special master is not warranted. Actions under
the Compact shall be decided on an expedited basis.

. Exceptfor those persons havmg Tnbal remedaes, the judlaal

rb‘ced'tﬂres specified in this part and the administrative
{irocedures specified in Part VIl. of the Compact shall be the

. exclusive procedures for resolution of any matter or dispute

arising under the terms of the Compact or involving Tribal
water use and any determination made under these
procedures shall be final for all purposes, subject only to
appeal from decisions of the federal district court presently
allowed by federal law.

33
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In an action brought under the Compact for permanent
injunctive relief or in any final determination on the merits.
the substantially prevailing party shall be entitled to ~costs
and attorney's fees.

The Seminole Tribe of Florida, the State of Florida and the
South Florida Water Management District expressly.wawe
any immunity each may_have to civil actions for lnjunctlve
relief commenced to enforce the Compact and its
implementing federal Ieglslatlon =

The District or any person who timely requested a heanng or
filed a notice of reliance, as set forth in the ‘Manual, shall
have thirty (30) days after the Tribe files notice of its intent
with regard to the Work Plan, to commence suit in federal
court,. Such action shall not be ex rel the District. Persons
who requested a hearing or filed a notice of reliancé shall
have an additional ten (10) days following expiration: ‘of.the

thirty (30) days to commence suit in federal court ex rel the’

District to enforce final District action.

-

- The Tribe may file suit in federal district court on-a third .

party's permit within thirty (30) days of final District action. -

1. Any action filed in federal court shall deal separately
;- ”.w1th disputed issues of District procedure,
-' mterpretatlons of law, determinations of fact or policy

et wnthln the District's exercise of delegated discretion. if

~ the federal court determines that either the fairness of
- the proceeding or the correctness of the action may
have been impaired by a material error in procedure or
failure to follow prescribed procedure, then the
federal court shall remand the case for further D,lstrlqt
action. If the federal court finds that the District
-erroneously interpreted a provision of law and that a
correct interpretation compels a particular action, it
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shall either set aside or modify the District action or
remand the case to the District for further action under
a correct interpretation of the provision of law. = -

2. This supsection applies when a formal hearing has
been rsuant to section 120.57, Florida Statutes
(1985). he District's action depends on any fact
found by the District in a proceeding meeting the
requirement of section 120.57, Florida Statutes, the
federal court shall not substitute its judgment for that
of the District as to the weight of the evidence on any
disputed finding of fact. The federal court shall,
however, set aside the District's action or remand the
case to the District if it finds that the District's action
depends on a finding of fact that is not supported by
competent or substantial evidence in the record. The
federal court shall remand the case to the District if it
finds that the District exercise of discretion is either
outside the range of discretion delegated to the
District by law; inconsistent with a District Tule;
inconsistent with an officially stated District policy or

prior District practice, if deviation therefrom is not
explained by the District; or otherwise in violation of a -

constitutional or statutory provision. However, the

‘federal court shall not substitute its judgment for that
. . @f the District on an issue of discretion. Such review
=+ shall not be de novo. Section 373.114, Florida Statutes
(1§85), shall not apply.

No action in federal district court may be commenced until
the Board has taken final District action, unless delay would

cause irreparable injury and the relief requested is a
temporary restrammg order. =~
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- IN' WITNESS WHEREOF, the part:es hereto have afflxed their hands
and seals on the dates set forth below

DEPARTM ENT OF NATURAL RESOURCES

9/3//7

Date

il Dl

egal Form Approval A

%/L%M g*é@%émT |

SOUTH FLORIDA WATER MA
DISTRICT

"% %{ | SEMINOLE TRIBE OF INDIANS OF FLORIDA |

- Legal Form*‘Approval -

{
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IN WITNESS WHEREOF, the parties hereto have afflxed thelr hands
and seals on the dates set forth below.

Sl L

DEPARTMENT OF NATURAL RESOURCES

" Legal Form Approval

%" "% SEMINOLE TRIBE OF INDIANS OF FLORIDA

M £ %/\_.6,,. =l -
@l Forn{ApprovaI _ B

\, | h | 36
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Agreement Between the Seminole Tribe and United States Svuqar Corporation e
for ocation of Water from_the Lands of the Big Cypress Seminole Reser- :
vation and the United States Suqar Co oration Lands Adjacent Thereto

WHEREAS, the UNITED STATES SUGAR CORPORATION (the “Corporation”} owns

certain lands adjacent to the Seminole Big Cypre__ss lieservatlon {the “Reser-

vation"); and

WHEREAS, the Corporation has received certain permits from the South
Florida water Management District for dovelopl_nent of groundwater and sur-

face water on these hnds; and

t . WHEREAS, the Semfnole Tribe (the *Tribe") has negotiated a uater -
. rights coupact with the South.ﬂorida Water Hanage-ent Dlstrlct and the

State orﬂorida. -and

HHEREAS. the Tribe aud' the Corporation are desirous of avoiding any -

controvarsy over these matters; and

WHEREAS, ft appears possible to avoid any conflict between the Tribe T
and the Corporation by entering into a site specific_agreement allocattng

- ) the designated water resources. and

WHEREAS, the essent{al. prlnctples of an agreement have been agreed to

by the Tribe and the Corporation; and

The Tribe and the Corpor_ation dgree as follows:

1. - An area of land comprising Sections 31, 32. 33, 34, 35, 36,
Tounship 47 South Range 34 East and Sections 1, 2,3.4,5,6,
8. 9, 10, 11, Tovnship 48 South, Range 34 fast of the Corpora- .

tion's“lmd md comprising certatn lands owned by the Tribe

®ay have 'an' fmpact on available water supplies beyond the boun-

. - dary of each party's ownership (such lands together referred to

- ' herein as the "Zene of Influence"). If {t s determined, based
upon pump test data acquired by the Tribe and the Corporation
that water withdrawals in or bayond this Zone. of Influence wil}

have fmpacts which are fnconsistent with this Agreement, then
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it

the party craating thess fmpacts will mitigate them by limiting
the amounts and methods of withdrawal withfn the Zone of Influence.
For purposes of determining the maximum allowable withdrawals -
from the 2one of Influence, the entire general area suitable For A
agricultura) developnent will be consfdered as a single agricul-
tural developnent regardless of the timing of development by the
Tribe and the Corporation. Within the Zone of Influence, water
supplies will b; allocated and amounts and wethods of with-
drawals authorized so that the Tribe and thetorporation accom-
nodate and protect the water needs of each other and conduct
economic activities without operational intefference. ¥ithin

‘, the Zone of lnﬂuence neither party will’ utmu inefﬂcient

. methods of withdrawal or un or otherwise consume water by
wasteful means resulting in adverse 1npa_cts‘ar limitatfons -

’ beyond the ownership of each party to :tlu degree- that adequate

supplies become unavailable to the other." ) It is understood that' .
the Tribe or tl\eforpantlon may use the water withdrawn any-
where for non-agricultural purposes although the amount of with-

drav.uls will be 1iaited to amounts norinlly 21lowed by the ST
- District as pf th_e date of the Compact for agricultural uses on ’
available acreages. For purposes of determining maxinum allow-
able withdrawals, withdrawal needs shall be determined based
upon agricultural .uses to include, without Hiﬂtatinn. citrus,
other fruits, ;ieget.ables. and 1npr~ov'ed' pasture. Agricultural L )
uses assumed for purposes of withdrawal must be feasible based. h - -

upon s0ils and other natural resource or climate ¥imitations. '

. . The determination of withdrawal Tinftations and methads shall be L

band“only upon the provisions of this Agreeuent and on any R

subseduent agreement or supplement hereto and not upon rights or

-pr!or(ties othemlse avaflable under the Compact or under state

" or federal law.

2. In perfods of drought or otherwise limited water supplies, the
Tribe and the Carporation will bé required to limit withdrawals
_ of surface water or groundwater from the Zone of Influence, as 3
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the c.asc may be, so that avatlable respective ground or surface
supplies are shared equitably between them. The site specific
abundance of water supplies available torthe Tribe or the Cor- )
poration may allow a greater Qithdrnul of water by eifher 50 .
long as withdrawal from a particular supply does not inequitably.

1imit the other. 2

In order to achieve agreed methods and amounts of withdrawal
within the Zone of Influence of avatlable water supplies as -
specified in Paragraphs 1 and 2 above, site specific g'round .
water criteria for well placement, construction, pump type, pump RS
depth and operatfon and criteria for surface water withdrawal
works shall be established by a subsequent supplement to this ;
Agreement. Identification 'of the Reservation lands comprising ’
part of the Zone of Influence and site specific criteria des-
cribed above shall be based upon pua’zb test data acquired by the .
) Corporatfon within 1ts land and pump test data acquired by the -
Tribe within th_e Reservation. The Tribe shall perform a pump
test in the general vicinity of the Northwest Quarter of‘ Section
23, Township 48 South, Ranﬁe 34 East, and acquire the data
therefrom no laﬁer than August 15, 1987. In the event that the
Tribe does not acquire data from the Reservation by August 15,
1987 then the Tripe's portfon of the Zone of lnﬂuence and site
specific criteria shall be based upon test data acquired by the
Corporation from its land and other existing data,_including
data compiled by the South Florida Water Management Dlstrjct

C e frml test wells on Reservation 'lands.'The Zone of Influence and .

-

'j ﬂ!&tiflc criteria based upon this data will be modified, if

necessary. based upon further data acquired by the Tribe from
the Ruervnuon. provided, however, that operational or cons-
truction modifications will not apply to wells or surface water

works constructed in accord with the original criteria.

If operating experience n a11 or “any portfon of the Zone of

. Influence demonstrates that any specific operating criteria such
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as withdrawal rates developed under this agreement for wells and
withdrawal works are overly or underly restrictive and require
madification by relaxing or increasing restrictions to achieve
the intent and purpose of this Agreement, then such criteria may

be modified by agreement.

5. In the event of fallure to reach subsequent agreement required
under Paragraphs 1 44nd 3, the matter shall be resolved by bind-
ing arbitration conducted by i panel of three technical experts
lpiﬂytng tile technical standards established by these paragraphs : ‘. :

and any supplements to this Agreement and eviluating the data
- offered- by.!mler party fcrj these purposes.  If a subsequent
agreement has not been reached within ninety days (90) after
identifying data'upon which determinations of the Zone of In-
'ﬂuencc and site specific criteria will be based, then arbitra-
tion shall commence on the requast of either party. The Tribe
and the Corporation shall each select one panel ne@ﬁer and a
third pane] meaber shall be selected by the two panel members
'prelvlously selected by the parties. Upon the failure of the two
panel members to select a third, this par!e! member shall be -
appointéd by_ the U, S. District Court for the Southern District
"of Florida ("The Court®).  AIl determinations shall be made by
majority vote of  the panel members. - The decision of the arbi-
tration panel shall be made in writing at the time fixed by the
panel or ordered by the Court. A1l expenses of the panel shall
be paid equally by thg parties. Upon lp;;lication of a party,.
.. . .<the Court shall vacate a decisfon of the panel that was procured

' by fraud, corruption or action which fs beyond the powers of the
Rt oA

At

p;ﬂﬂ Alternatively, upon application made within sixty (60)
days oé a written decision, the Court u;y,nodlfy or correct a
decision when there {5 an ev!dent Ms'c,alcul;tion of figures or
aistake in the descriptfon of any thing or property referred to
in the arbitration decision. Upon con_fiv:ninq ﬁr modifying a
decision of the panel, the Court shall enter a judgment which

~ =T -

~ - may be enforced as any othe_r Judgment.
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6. Any arbitration decision or subsequent agreements needed to
complete or amend this Agreement shall not affect the autherity
of the District to eva‘luate work plans or permit applications
under provisions of the Compact or state law or the rights of ‘
substantially affected third parties from participating fn Dis-

trict proceedings.

7. This Agreement shall be effective as of the date of execution
hereof and, upon ti:e Compact becoming effective, shall remain in
effect so long as the Compact 15 in existence. In the event the
Compact lsb not approved ér finally effective or held to be
invalid, thi{}gnement will remain in effect and the Corpora-
tion and the Tribe shall make tpétr best efforts to cause this

Agreenent to be binding and effective, 1m:1uding but not Vimited

to, making efforts to obtafn any required ibprova‘l of any goirern-
-ment agency or body.
8.  The parties agree' to share all data in their possession on the

lands located within the Zone of Influence, including but not
leited to, data from test wells. Nefther will disclose data

. provided to any other private or public person or entfty.

DATED this /5¥] day of May, 1987.

WITNESSES: *. SEMINOLE Fry)'ag A £LoRIDA
: . Ny

“Tames Shore, Ceneral Counsel

By

uITED €TATES sucar CORPORATION
/ C
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Agreement Between the Seminole Tribe of Florida
and Lykes Bros., Inc. on Withdrawal of Groundwater
on the Brighton Regervation and the Lykes Bros.'

Land Adjacent and Contiquous Thereto

The parties to this Agreement, the Seminole Tribe of
Florida (the "Tribe®) and Lykes Bros., Inc. (the “Corporation"),
. L
made under authority of Part VI, Section A of the Water Rignts

Compact among the Seminole Tribe of Florida, the State of; “;\'

Florida and the South Florida Water Managemenc DLsttxct, agree

as Eollows;

1. The determ;nation, as between the partxes, of l}m-
itations en groundwater wlthdtawals on the lands owned by the
"patties on May 15, 1987 within the Indian Prairie Basin as’ “de-
scribed in Rule 40E 21.691(6)(a) Plorida Adm1n1strative Code*
(1987) shall .be based ‘upon the prov1s1ons of this Agreement and
on any subsequent agreement between them and not upon r1ghts,
pr;orlcies or preferences otherwise ava11ab1e to the Trxbe oz
the Corporation under the Compact or under State or Federal law,

and neither party shall have standing to object to groundwaten ’

w;thd:awals wrade or proposed by the other on such lands, .
ptOVldEdﬂ howevét, that each party sha11 be bound by the rules
set Eorthﬁin section 3 of this Agreement 'for lands within :he

e

"well pLacement and set-back zone' defined below. ;‘

2. The lands of both parties in the following sections
abuttxng the common boundary between che Tribe and the Cotpora-

tion lands delineated on the map attached hereto, are desxgnaced_
r L EE SR

Exhibit B
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25 the "well placement and setback zone" of groundwater wu;ﬁ ’

drawals:

Sections 19, 30, .31, Tewnship 3ﬁ4South, Range
33 East; Sections 24, 25, 34, 35, 36, Town;
ship 38 south, Range 32 East; Sections 1, 2

3, 4, 9, 10, 16, 17, 21, 22, 27, 28, 33 and'
34, Township 39 South, Range 32 East; Sec-'
tions 4, 5, 8, 9 and 16, Township 40 south, ”

Range 32 East.

EE 3. 1In the well placement and setback zone' def

Section 2 of this Agteement, the follow;ng rules: w111 be~obPe:v-

ed in development of groundwater ‘in the’ Floridan and Shallo

S
uinh
PR

Aquifers; T :A'.’ o

(a) Floridan Aquifer (greatet.than 150 feet)

“1000 feet: set-back from boundaty,..”

no more than 2. wells per quarter section.

Wb) ‘Shallow Aguife: (less than 150 feet)

-1:

“709 feet set-back from boundary,

PR no more than 4 ‘wells per quattet section.

4. Any wells ptesently existing in the "well placenent )

and setback - zone' shall be exempt ftom the llmxtatxons 1mposed»;
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. e ’
new and existing wells to exceed the limit defined in Section 3

in that quarter section. However, the parties agree to use best
efforts to operate all -presently existing wells in such manﬂéz

as to minimize interference with the groundwatet operatxons of

the other patty.

< : v‘.".
5. Construction of wells shall follow applxcable Dis-

trict :equirements, including but not limzted to zequxrementa as’

' to casing.

- 6. This Agreement shall be retroactively effectxve as

of May 15, 1987 and, as between the parties, shall have che

force and effect of the COmpact.

7. It is understood that this Agreement'cén have:no
force and effect until approved by the Gove:nlng Board of the
South Florida Water Management District, adopted by the Semlnole
Tribal Council and until the Compact which authorizes it is~

‘{ finally approved by Congress. The parties agree that the Ag:ee-,
ment must be. squitted for appzoval in the form approved by the

ST e i
Governzng gpazd nn May 15, 1987, and that no change in the

..

Agreement w111 be eftectxve unless agreed to by both paztxes.f
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This Ag:eement will be null and void on Decembez 31
'
1988 unless 1: has received all necessa:y approv¢1s and/o:

tatlficatxons by that date. -

- Gg“*g— @
L . Lykes Bros., Inc. .~ﬁ o
BY: Tom pABRnkin, President -

- 6 ) g
) . . Seminole Tribe of ¢ orida.
] - - -~ .{"By: James _Shore, Esq,

Genezal Counse1
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IN WITNESS WHEREOF, the parties hereto have affixed théi}";}iands
and seals on the dates set forth below. _

Fon Thow

a BOB.MARTINEZ. THOMASE GARDNER, as Executlve Dtrector
' GOVERNOR . .- of the Department of Natural Resources on
: behalf of the Department -of- Natural

~ Dare

WILLIAM E. SADOWSKI, as Chairmanof.t the
Governing Board of the South Flonda"* atgr

N JAMES BILLIE, as Chaurman of the Semino|e
- , . Tribe of lndians of Florlda ,

- ,Datg

™~

Legél Form‘@proval

36

Final Draft A-82 11/7/2005



